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Where a witness to a contract, subsequently to his attestation, acquires an 
interest im the contract, threugh or under one of the contracting parties, he 
is an incompetent witness for the party 60 creating the interest, unless the 
circumstances entirely negative any idea of fraud, as where the interest 
was thrown upon him by the act of the law, or where, after attestation of 
an instrument, the witness has married the party seeking to establish the 
instrument. 

Where a plaintiff gives evidence of the declarations of a defendant, the de- 

fendant has a right to call for all the defendact, said at the time, provided 

it be pertinent to the issues or to the declarations proved by the plaintif, 
but net otherwise, 
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A party claiming a vew trial, because of evidence improperly rejected, must 
set forth, in his bill of exceptions, what was the evidence tendered, in order 
to enable the Court to decide upon its relevancy. 

The cases of Hamilton v. Williams, 1 Hay. 139, Hall v. Bynum, 2 Hay- 
$28, and Johnson v. Knight, 1 Mur. 293, cited and approved. 


Appeal from the Superior Court of Law of Randolph 
County, at the Fall Term, 1851, his Honor Judge Extis 
presiding. 

This was an action of trover for a bed, and a variety of 
articles of household furniture, brought by the plaintiff as 
administrator of Rachel Bunting, against the defendants, 
Coble and Staly. 

It appeared in evidence, that the intestate, Rachel Bunt- 
ing, who had lived in the house of the defendant, Coble, for 
fifteen years, died on the 27th of September, 1846. The 
defendant Coble, after her death, sold the property in question 
to the defendant, Staly, who removed it to his own house. 
The defendants relied for title on a bill of sale for the prop- 
erty, purporting to have been made by the said Rachel to 
the defendant, Coble, and to be witnessed by the defendant 
Staly. This bill of sale was offered in evidence, upon proof 
of the hand-writing of the said Staly. A bond by the said 
Coble to the said Staly was also offered in evidence, pur- 
porting to have been made at the same time with the bill 

of sale, conditioned for the support of the said Rachel by 
the said Coble, during her lifetime. This was in like man- 
ner attested and proved. 
The plaintiff insisted that these papers were forgeries, 
after the death of the said Rachel, and offered evidence 
tending to shew, that they were not in existence during her 
lifetime, but were made subsequently. To rebut this evi- 
dence, the defendants proved, that a few days before the 
death of the said Rachel, the defendant, Staly, came home 
from her house, with two papers, which he filed among his 
deeds. The defendants then proposed to prove, that, at 
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that time, Staly said, that he had been at the house of Co- 
ble, and had written a bond for the support of the said 
Rachel by the said Coble, and a bill of sale from the said 
Rachel to the said Coble for the property in controversy, 
and that the papers, which he then had with him, were the 
bond and bill of sale, the first having been executed by the 
said Coble, and the latter by the said Rachel, on that day. 
This evidence was objected to, on the ground that it con- 
sisted of the declaration of the defendant only, and the ob- 
jection was sustained by the Court, and the evidence re- 
jected. 

A witness testified, that, after the alleged sale to Staly, 
in 1847,-he purchased from the defendant, Coble, a flax 
wheel, as the property of the said Rachel ; and the witness 
went on to say, that, at the time of the sale, the defendant 
spoke of it as the property of the said Rachel. Upon cross 
examination, the defendants’ counsel proposed to give in 
evidence all the declarations of the said Coble at that time, 
which, upon objection, the Court refused to permit. 

A verdict was returned for the plaintiff, a rule for a new 
trial was moved for and refused, and judgment rendered on 
the verdict. An appeal was then taken to the Supreme 
Court, on the ground of error in-the J songe in rejecting com- 
petent evidence. 


No Counsel for the plaintiff. 
Gilmer and Miller, for the defendants. 


Nasu, J. In the trial of this cause below, the only error 
committed, that I can perceive, was in receiving evidence 
of the handwriting of Staly, the subscribing witness, to 
prove the execution of the papers offered in evidence by 
the defendant. The testimony, however, was not wbjected 
to by the plaintiff, and, of course, it was received by con- 
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sent. The error, therefore, was not in the action of the 
Court ; and neither party can now object to it. The gen- 
eral rule of evidence is, that when a deed, or other paper 
writing is attested, it must be proved by the attesting 
witness, if he is capable of being examined. If not so ca- 
pable, proof of his handwriting will be sufficient. 1st Phil- 
lips’ Evidence, 473. Among the causes enumerated by Mr. 
Phillips for admitting proof, is that of an interest acquired 
by the witness, since his attestation. In Godfrey v Morris, 
Ist Strange, 36, the attesting witness had, subsequently to 
his witnessing the bond, upon which the action was brought» 
become the administrator of the obligee, and he was, there- 
fore, the plaintiff in the action. His handwriting was 
proved, because the interest had been created by the act 
of the law; it was thrown upon him by law, and was as- 
sumed for the benefit of others. And the rule has been 
extended to cases, where the witness, after attestation, 
married the plaintiff, who sought to establish the instru- 
ment. Bulkley v Smith, 2d Esp. R. 697. But in no case, 
that I have been able to find, does the rule operate, where 
the party, seeking to prove the instrument, has created the 
disqualification, or been the means of doing so, under cir- 
cumstances justly subjected to suspicion of fraud ; in other 
words, the circumstances inust be free from all suspicion 
of fraud. This principle was adopted in our State, at an 
early period. In Hamilton v Williams, Ist Hay. 139, in 
an action on a bond, the attesting witness had become an 
assignee, and the plaintiff offered to prove his handwriting; 
but the evidence was finally rejected by the Court. The 
same question presented itself in the case of State v By. 
num, 2 Hay. 328. The defendant had executed the bond, 
on which the action was brought, to James Short, and it 
was attested by John Short, who was the assignee ot James, 
and who assigned it to the plaintiff. The question was, 
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whether the execution of the bond could be proved by 
proving the handwriting of the subscribing witness, and 
that of the obligee. The Court decided it could not. 
Judge Hatt, in delivering the opinion of the Court, said, 
that the case was not at all like those, where the subscri- 
bing witness was dead, &c., ‘‘for such disqualification was 
not brought about by the agency of the obligee.” He then 
assigns the reason: “If such proof were competent, a 
forged bond may easily be established against any one, 
without swearing to a falsity.” In Johnston, assignee, v 
Knight, ist Murp. 292, the principle is again affirmed—the 
Court, in its opinion, observing, ‘“ The subscribing witness 
is selected by the parties to bear testimony to their con- 
tract, in case a dispute shoul arise ; that his production 
has been dispensed with only in cases of necessity,—as 
where he 1s dead, &c., or become interested by operation 
of law. But the necessity, in this case, arises entirely 
from the act of the person, (or, at least, with his concur- 
rence,) who offers the lesser evidence, which certainly 
cannot, and should not, form an exception to the general 
rule.” The same principle is recognised in our sister State 
of Alabama, Bennett v Robinson’s Administrator, 3 Stev. 
and Porter, 227. Best, Justice, in Mloville v Stephenson, 
5 Bingham, 493, observes, “ But in the present case, the 
witness has only obtained an interest in the contract which 
he was to prove, and that interest he derived immediately 
from the plaintiff, who proposed to call him. The plaintiff 
cannot complain, that his witness is disqualified, when he 
himself has been the cause of the disqualification.” See 
Phillips on Evidence, page 466, and the note by Cowen and 
Hill, 881, page 1265-66, where the above cases are collected, 
and commented on. They fully prove the position, that, 
where a witness to a contract, subsequently to his attesta- 
tion, acquires an interest in the contract, through, or une 
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der, one of the contracting parties, he is an incompetent 
witness for the party so creating the interest, unless the 
circumstances entirely negative the idea of any fraud, as 
in the case of Bulkley v Smith, 2d Esp. R.—nor can his 
handwriting be proved by such party. 

The facts in this case bring it completely within the rule 
established in those referred to, and show the extreme dan- 
ger of admitting the evidence offered. Coble claimed the 
property in question, by a purchase from the intestate, and 
Staly was a witness to the alleged conveyance, and to him 
Coble sold it. The plaintill! produced evidence to prove, 
that the paper purporting to be such conveyance, was a 
forgery, made after her death. To sustain that convey- 
ance, it was proposed to give in evidence, the declarations 
of Staly. Could a case be described more emphatically 
calling for their exclusion? ‘The interest of Staly was 
acquired from Coble, and after his attestation. ‘To admit 
such evidence, would be to open a very wide door to fraud, 
as it is a rule of law, that, where proof of the handwriting 
of an attesting witness is admissible, it is evidence of the 
execution of the instrument, and the sealing and delivery 
of it will be presumed. Ist. Phil. on Ev. 574. Staly was 
not a competent witness for the defendant Coble, nor was 
the latter entitled to prove his handwriting. It follows, as 
a necessary consequence, that his declarations, concerning 
the execution of the papers, was not evidence for his co- 
defendant nor himself, he being a party to the record. His 
Honor committed no error in rejecting the testimony of- 
fered. 

The proposition of the defendant, as to the declarations 
of Coble, was too broad. All that he said at that time upon 
the subject, to which his declarations, as proved by the 
plaintiff, related, would have been competent. But the de- 
fendant did not so qualify his proposition. As stated by 
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him in his bill of Exceptions, he wished to prove all that 
he said at that time. It might have embraced declarations 
jirelevant to the issues, or if relevant, not connected with 
the declarations proved by the plaintiff, and forming no 
part of them. A’ party wishing for a venire de novo, be- 
cause of testimony improperly rejected, must, in his Bill of 
Exceptions, set forth what the evidence was that he ten- 
dered, and not its effects, to enable the Court to see its rel- 
evancy. ‘This evidence was properly rejected. 


Pee Curiam. Judgment affirmed. 


WILLIAM C, EMMIT, vs. JOHN J. McMILLAN. 


The same strictness is not required in the doscription cf a note in a warrant 
from a Justice of the Peace, as is required in a description in a declaration 
in Court. It is sufficient, ifthe warrant describes the cause of actien, so 
as to bring it within the jurisdiction of a single justice, as defined by Statute. 


Appeal from the Superior Court of Law of Bladen Coun- 
ty, at the Fall Term 1851, his Honor Judge Barey presi- 
ding. 

This case came up by appeal from the judgment of a Jus- 
tice to the County Court, and thence to this Court. The 
following facts appeared: On the 8th day of December 
1848, the Plaintiff commenced this suit by warrant, for 
non-payment of the sum of seventy-five dollars and interest 
from the Ist day of April 1847, due by note. On the 15th 
of December 1848, judgment was rendered thereon, by a 
Justice of the Peace in favour of the Plaintiff; against the 
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Defendant, for the sum of 375, and interest from the Ist day 
of 1847, till paid, and costs,” and the defendant appealed to 
the County Court, and then pleaded non est factum and pay- 
ment. While the case was pending in the County Court, 
the note, on which the suit was brought, was lost in the 
Clerk’s Office, and, upon the trial in the Superior Court, 
the loss was sufficiently established to let in evidence of its 
contents, and execution. Tor that purpose the Plaintiff 
offered the magistrate, who tried the warrant. He stated, 
that the instrument was produced on the trial, before him, 
and was not attested; but that he was well acquainted 
with the defendant’s hand writing, and by that means knew 
that the note was executed by the delendant; and that it 
was dated the 15th day of April 1847, and was for $75, and 
payable one day after date, and that he gave judgment for 
the debt, and interest from the 15th of April 1847, accord- 
ing to the note. On this evidence the counsel for the De- 
fendant insisted, there was a variance between the note, as 
described by the witness, and as set forth in the warrant : 
the one being payable on the 16th of April 1847, and the 
other on the Ist day of that month; and the Court was of 
that opinion, and non-suited the Plaintiff, and he appealed. 


D. Reid, for the Plainti®. 
Strange, for the Defendant. 


Rurrin,C.J. The Court considers the judgment tobe erro- 
neous. ‘Thestatute gives jurisdiction toa Justice ofthe Peace, 
of debts and demands of certain amounts, due by bond, note 
or account; and for work, and labour done, etc; and the 
jurisdiction is to be exercised upon warrants, which shall 
express, “the sum, and how due.” There is no other pro- 
cess required, nor any declaration ; and the object of thus 
expressing the sum, and how due, was, obviously, to bring 
the matter within the jurisdiction of the magistrate, as pre- 











DECEMBER TERM, 1851. 





Emmit v. McMillan. 





scribed in the Statute. Hence warrants. never add to the 
description, “due by bond,” or note, or the like, any further 
description ; in respect, for example, to date, place, day of 
payment, co-obligor, or any other matter requisite to the 
complete identity of an instrument in a declaration. This 
,warrant, therefore, is sufficient, on its face, according to. 
the Statute, and universal usage. If, howerer, a party 
will needlessly undertake to describe the instrument min- 
utely in the warrant, as he would in a declaration, he may 
with propriety be held bound to prove it accordingly. But 
this warrant does not purport to enter upon any such des- 
cription of the note, saying only, that the sum demanded 
for debt, and for interest thereon was “due by note,” with- 
out giving date, or day of payment of the note, or its tenor 
in any respect. It is supposed, that it describes the day of 
payment, in giving a day, from which the interest was to 
run. But that is merely an inference from the fact, that, usu- 
ally, interest accrues from the day, fixed for the payment of 
the principal. That, however, is not necessarily so; for of- 
ten the debt becomes payable at a particular day, with in- 
terest thereon from a previous day. It is true, the Magis- 
trate does not state that to have been the nature of this 
note. But it is not material to the point before us; which 
is, whether the warrant professes to describe the note in 
that particular. And it certainly does not, except by the 
inference insisted on; which will not hold good in all ca- 
ses. Indeed, it is obvious, that the memory of the witness 
was at fault, as to the day of payment. He fixes it on the 
15th of April, and yet, he says, that the judgment was gi- 
ven according to the note; and upon its face the judgment 
is for interest from the Ist day of April, asdemanded in the 
warrant. ‘The strong probability is, that the judgment ac- 
corded with the note, which was under tthe eye of the wit- 
ness at the time of giving the judgment ; and the jury might 
2 
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well have supposed, that he was mistaken in his recollec- 
tion, at the trial, of the day of payment. But it is not ma- 
terial to this question ; for whether the note was the one 
way or the other, it was equally within the description re- 
quired by the Staute, and actually contained in the warrant, 
and therefore the supposed variance did not exist. 


Per Curtam. Judgment reversed, and venire de novo. 


LEWIS B. PHILLIPS vs. SAMUEL ALLEN. 


When adebtor is committed to prison, and is permitted to take the prison 
bounds, the jailor is not under any obligation, while he continues in the 
bounds, to furnish him with provisions for his support, nor, of course, can the 
creditor, at whose suit he is confined, be compelled to reimburse thé jailor 
for any sum so expended. 

The case of Howard vy Postern, 3 Mar. 260, cited and approved. 


Appeal from the Superior Court of Law of Rockingham 
County, at the Fail Term, 1851, his Honor Judge Extts 
presiding. 


This is Assumpsit, commenced in the County Court, in 
which the damages demanded were $200, and on non-as- 
sumpsit pleaded, the plaintiff had a verdict for $30 60; 
and from the judgment he appealed. On the trial in the 
Supreme Court the case was this: One Joyner was com- 

‘\\ mitted in execution, at the suit.of the defendant; to the jail 
*,, of, Rockingham, which was: kept by: the plaintiff;. and, be- 
ing required by Joyner, the plaintiff supplied him with diet 
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up to the 9th day of August, 1849, and his fees, therefore, 
came to the sum of $30 60. On that day, Joyner gave a 
bond for keeping the rules of the prison, and thereupon he 
was allowed until the 29th day of November. 1849, and 
then he took the oath of insolvency, and was duly dis- 
charged out of execution. During the period between the 
7th of August and the 29ch of November, the plaintiff con- 
tinued to supply Joyner with food, and he was unable to 
pay any part of the plaintiff’s charges. After Joyner’s 
discharge, the plaintiff demanded payment from the defen- 
dant, for the whole time, which the latter refused. The 
Court instructed the Jury, that the defendant was liable for 
the fees for the time Joyner was a close prisoner, but not 
for any afterwards; and the plaintiff again had a verdict, 
and judgment for $30 60, and appealed to this Court. 


Morehead, for the plaintiff. 
Gilmer, Kerr and Miller, for the detindens. 


Rurrin, C. J. His Honor’s instruction was right. It is 
true, that in the Act of 1741, it is provided, that one in the 
prison bounds, “shall be adjudged a true prisoner.” But 
that is said in respect of the officer’s liability for an es- 
cape, and has no reference to anything else. A person in 
the bounds was not such a prisoner, as was, under the Act 
of 1773, entitled to take the oath of insolvency, or to call 
on the jailor for diet, and charge the creditor with the pay- 
ment therefor. As to the first point, the case of Howard 
v Postern, 3 Murp. 270, is an authority. Indeed, the Act 
of 1818, after reciting doubts, whether a debtor, who once 
took the benefit of the rules, could afterwards be dischar- 
ged as an insolvent, provided that he might go into close 
prison, in order that he might then proceed, as a prisoner, 
to obtain his discharge, and it was not until the amendment 
to that Act, in 1836, Rev. Stat. ch. 58, s. 19, that the debtor 
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‘could be admitted to his oath, while within the rules, and 
without going into close prison. Therefore, the term» 
“true prisoner,’ in the Act of 1741, did not control that 
part of the Act of 1773, which provided for the discharge 
of an insolvent ; but the latter Act was construed upon its 
own terms, requiring close imprisonment. In like manner, 
the present question depends upon the particular provisions 
of those Acts which require a jailor to find a debtor, and 
give recourse on the creditor therefor. They are the 8th 
and 9th sections of the Act of 1773, and the Act of 1821, 
amended in 1836, now forming the 6th section of the Re- 
vised Statutes, ch. 58. ‘The first was restricted to debtors 
“confined” in prison ; and the last is explicit, that, “ when- 
ever any debtor shall be actually confined within the walls 
of the prison, it shall be the duty of the jailor to furnish 
such prisoner with necessary food during his confinement,” 
and if the prisoner be unable to discharge the fees there- 
for, the jailor may recover them from the creditor. Thus, 
the officer is not bound to furnish food for one in the rules, 
and, therefore, cannot charge the creditor therefor. The 
debtor, with that degree of liberty, is supposed, with rea- 
son, to be able to provide for himself, by his labor, if by no 
other means of his own; and it was not intended that he 
should live in the bounds in idleness, at the expense of his 
creditor, instead of earning a living for himself. Conse- 
quently, the plaintiff recovered all he was entitled to, and 
the judgment for that sum is to stand. 

As the plaintiff, however, was the appellant to the Su- 
perior Court, and recovered there no more than he did in 
County Court, he was not entitled to costs on that appeal. 
The Statute, indeed, vests the discretion in the Superior 
Court, to order him to pay those costs. That was not 
done, and this Court does not interfere on that point. But 
the Act is peremptory, that in such a case the plaintiff shall 
not recover the costs of the appeal, and to that extent it is 
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the duty of this Court to modify the judgment. Conse- 
quently, the judgment for the damages, and for the plain- 
tifi’scosts in the County Court, is affirmed; and the de- 
fendant is entitled to his costs in this Court. 


Per Ceriam. Judgment accordingly. 


ABRAHAM ALEXANDER, vs. WILLIAM W. WALKER. 


Under our Statute (Rev. Stat. Ch. 31 Sec. 63,) the deposition of an absent 
witness may be received in evidence, whenever the witness has left the 
State, either with an intention of changing his domicil, or under the expec- 
tation of being absent for a time, which will include two terms of the Court, 
say six months. But it cannot be received, when the witness is absent 
temporarily for a short time, as, in the case of a seaman, on a voyage to 
New York or Charleston, when his return may be expected in two or three 
months at farthest. 


Appeal from the Superior Court of Law of Tyrrell Coun- 
ty, at the Spring Term 1851, his Honor Judge Dicx pre- 
siding. 

The case is stated in the opinion delivered. 


E. W. Jones, tor the plaintiff. 
Heath, for the defendant. 


Pearson, J. This was an action of assumpsit for freight 
of goods. To prova the terms of the contract, the Defen- 
dant offered to read the deposition of a witness, who was, 
at the time of the trial, absent from this State. The Plain- 
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tiff objected. The facts are, that the witness was a sea- 
faring man, whose residence was in this State, but his vo- 
cation required him frequently to go out of the State on a 
voyage; and after a temporary absence he would return, 
and then go out of the State again, as his business called 
him. An order was obtained to take his deposition. After 
it was taken, he went on a voyage, and returned, and then 
left again, and had not returned at the time of the trial. 
It was held in the Superior Court, that the deposition could 
not be read, and for this the Defendant excepts. By the 
Revised Stat. Ch. 31, Sec. 68, it is provided, “when 
any person, who may be a witness in any civil case in any 
of the said Courts, shall reside out of the State, or, shall, by 
reason of age, or bodily infirmities, be incapable of attend- 
ing, to give his testimony in Court, or shall be in a danger- 
ous State of health, or about to leave the State, or be a 
prisoner confined in Jail, oath thereof being made, the Court 
shall issue a commission to have his deposition taken, which 
shall be received as legal evidence.” By Sec. 70, it is 
provided, “if any person who may be a witness, in any of 
the said Courts, shall be under the necessity of leaving the 
State before such cause is to be tried, or even before such 
cause shall be at issue, or be in a dangerous state of health, 
upon oath thereof, the Court shall issue a commission to 
have his deposition taken, which shall be received as legal 
evidence.” ‘This isa re-enactment of the act of 1777, and 
the question is, does the deposition offered come within 
its operation? ‘This Statute makes an encroachment upon 
the common law, in reference to the trial by Jury; which 
is to be held sacred according to our “declaration of rights,” 
of which it is a prominent principle, that witnesses ought 
to be examined in the presence of the Jury ; we are bound 
therefore, by a well settled rule of construction, not to car- 
ry this encroachment beyond the point, to which, it is clear, 
the law makers intended to go. 
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It is readily conceded, that the expression, “under the 
necessity of leaving the State,” is not to be taken in its 
strict sense, but it is to have a liberal interpretation, as it 
is used in common parlance, when it is said in reference 
to a man’s business, “it is necessary for him to go from 
cne place to another,” because the word “ necessity,” ta- 
ken literally, would confine the Statute to very narrow 
limits. 

So, on the other hand, it is very obvious, that the expres- 
sion, “about to /eave the State,” is not to be taken, in the 
sense of the mere act of.going out of the State, because 
this would give the statute a most unbounded operation, in 
which would be included the case of a merchant, whose 
business called him to New York, or Charleston, and who 
expected to be absent but a few weeks; and the case of a 
witness, who not being solicitous to face the jury, upon a 
cross examination, might find it convenient to visit a friend 
in Petersburg or Camden for a few weeks. 

If the expression is taken according to the sense, in 
which it is used in common parlance, it conveys almost the 
idea of being about to remove from the State, and make 
exchange of domicile, for if it is asked, “Is A. B. about to 
leave the State?” The answer is, “ No: he is going to 
the South on business, or he is going on a trip of pleasure, 
and to see the world.” But, as “move” is not the word 
used,—and it would certainly have been the most apt term, 
if a change of domicil was required,—we do not feel at 
liberty to confine the word “leave,” to precisely the same 
signification. And, as we cannot give to it thg? loose 
meaning of merely going out of the State, or the restricted 
meaning of removing from the State, we are forced to 
take the middie ground, and give to it the signification, 
leaving the State, either with the purpose of changing the 
domicil, or of being absent for so long a time, as to make 
@ postponement of the trial, until his return, inconsistent 
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with the due administration of the law, as if the witness 
were to leave, to g0 on a voyage to China, or to seek his 
fortune (for a few years) in California. In putting a con- 
struction on this Statute, we must look to the evil for 
which it was intended to give a remedy. It was this: By 
the common law, and according to the mode of trial by 
Jury, no testimony could be heard, unless the witness was 
in the presence of the Jury, so as to let them judge, by 
his louks, his demeanor, his manner, on cross-examination, 
&c., what credit he deserved. In State cases, this rule 
never has been departed from; but, in civil cases, it was 
found to be inconvenient in many cases, and thereupon, 
the Court of Equity, in aid of the Common Law Courts, 
assumed jurisdiction, to order a commission, under which 
the deposition of a witness, residing in a foreign country, 
or who was unable to come before the Jury, by reason of 
age or infirmity, or who was about to quit the kingdom, 
might be taken; and the parties are required, under the 
penalty of being in contempt of that Court, to allow a de- 
position, so taken, to be read as evidence on the trial. The 
evil was, the expense and delay incident to this application 
toa Court of Equity, and the remedy intended, was to 
confer power on the Courts of Common Law, to have de- 
positions taken, and allow them to be read in evidence, in 
all cases where it could be done by an application toa 
Court of Equity. In the pleadings in the English cases, 
the phrase is, “about to guit the kingdom.” This seems to 
be synonimous with “about to leave the State,” and we 
are Gwnfirmed in our construction of the Statute, by the 
fact, that all applications to Courts of Equity are put on 
the ground, that the witness is about to quit the kingdom, 
either with the intention of residing abroad, or of going to 
some distant country,—for instance, the East Indies,— 
which implied a long absence. 

It is said to be a great hardship upon a sea-faring man, 
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even although his voyages are confined to New York, Nor- 
folk, of Charleston, and his absence is temporary, (some 
three weeks at a time,) to be required to give up his voca- 
tion, and lose his place in a vessel, in order that he may 
attend before the Jury as a witness. ‘This is true. But 
it is equally true, that it is a great hardship on a lawyer, 
a doctor, or a school master, or a farmer, or a ferryman, to 
be required to leave his business, and go from Currituck to 
Cherokee, in order to give his testimony in presence of the 
Jury; and yet, such is the law. The fact is, every citizen 
is concerned in the due administration of the law, and is 
bound (as Lord Coke expressed it,) “ to do suit to the Court 
of his sovereign,” and must submit to the rule, “ private 
interest should yield to public convenience.” 

There is another matter, which is worthy of considera- 
tion, in its bearing upon the construction of this Statute. 
For whose benefit was the Statute made? Was it to favor 
the witness, or the party who requires his testimony? 
Most obviously, it was intended for the benefit of the par- 
ty, and to save him the expense and delay of applying to 
Equity. For, if a witness reside abroad, or is unable, from 
age or sickness, to attend, or is about to leave the State, 
there is no process by which he. can be subjected to any 
penalty, except in the last instance, upon the supposition 
that he returns, so that a scire facias may be served on 
him, requiring him to show cause for not attending as a 
witness. Assuming that the Statute was made for the. 
benefit of the party, it follows that a deposition should 
never be received, when the party has it in his power to 
compel the attendance of the witness, by entorcing the 
penalty, and by an action for damages ; or where the par- 
ty can obtain a continuance, on account of the absence of 
the witness. It is a rule in the Superior Court, to grant a 
continuance upon an affidavit, that the witness is material, 
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is absent without consent, and that the party expects to be 
able to have the benefit of his attendance at the next 
term. 

We conclude, therefore, that the meaning of the Statute 
is, to allow a deposition to be received in evidence, when. 
ever the witness has left the State, either with an intention 
of changing his domicile, or under an expectation of being 
absent for a time, wnich will include two terms of the 
Court,—say six months. But, that it cannot be received, 
when the witness is absent temporarily, (as it is expressed 
in the exception,) by which we understand, on a voyage 
to Charleston, or New York, when his return may be ex- 
pected in two or three months, at farthest. 


Pear Curiam. Judgment affirmed. 


E. D. HAMPTON os. ISAAC BROWN. 


Although a sheriff may have trover or trespass for goods seized in execution 
and taken from him by another, his deputy cannot. The law vests the 
property in the sheriff, because he becomes liable for the goods and the 
dedtor is discharged. But the law charges the deputy with no duty to the 
creditor, and if he make default in serving an execution, he cannot be sued 
for it, but his principal only. In such a case the deputy is not a bailee, as 

‘to the possession, but is merely a servant of his superior, and holds for him, 
and therefore has no action himself. 


Appeal from the Superior Court of Law of Davidson 
County, at the Fall Term, 1851, his Honor Judge Et.is 


presiding. 
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This is an action of trover for a horse, and was tried on 
the general issue. The plaintiff was deputy sheriff, and 
had a fieri facias on a judgment in favor of one Hoffman 
against one Horne, by virtue of which he seized the horse, 
He did not, however, take the horse out of the possession 
of Horne, and the latter sold it to the defendant a few days 
afterwards, and, upon demand by the plaintiff, the defend- 
ant refused to give the horse up. ‘The counsel for the de- 
fendant insisted that the action would not lie, because the 
plaintiff did not xeep the possession of the horse, but left it 
with Horne, from whom the defendant pnrchased ; and, 
also, because the defendant, if liable at all, was liable at the 
suit of the sheriff, and not of the plaintiff. But the Court 
instructed the jury, that upon these facts, the plaintiff was 
entitled to recover; and, aftera verdict and judgment 
against him, the defendant appealed, 


Gilmer and Miller, for the plaintiff. 
No counsel for the defendant. 


Rurrin, C. J. Although a sheriff may have trover, or 
trespass for goods seized in execution, which are taken by 
another, yet his deputy cannot. The reason why the she- 
riff has the action, is, that the debtor is discharged and the 
sheriff becomes liable to the value of the goods, and there- 
fore the law vests the property in him ; Wilbraham v Snow, 
2 Saund. 47. But the law charges the deputy with no du- 
ty to thecreditor. If he make defaults in serving the exe- 
cution, he cannot be sued for it, but his principal only: On 
the contrary, when he takes goods on execution the sheriff 
becomes answerable for their value to the creditor, and 
hence the property vests in the sheriff and not in the deputy. 
It was suggested that the deputy held as the bailee of the she- 
riff, and thus had a special property. He, however, isnot a 
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bailee, in the sense of having a possession of his own, but 
he is merely the servant of his superior and holds for him. 
The plaintiff, therefore, has no property in the horse, and 
cannot have this action. 







Per Cwntam. Judgment reversed, and ventre de novo. 


























MOSES DEAN vs. JOHN KING AND AL. 


Where, under the provisions of the Act of 1848, ch. 38, three freeholders are 
sppointed to lay off property of an insolvent debtor, to be exempt from 
execution, they have authority, under the words “ other property,” to set 
apart, for the use of the debtor, a mare and five hogs, provided these arti- 
cles do net exceed fifty dollars in value. 

The Act of 1844 ineludes, under the term “debts contracted,” a bond given 
after the lst ef July, 1645, though the consideration of the bond had ex- 
iated before that time. 

Under the Act of 1848, the insolvent debtor has a right to have allotments for 
his benefit made by the freeholders, from time to time, as his necessities 
may require, provided the allotments be made at intervals not unreasona- 
bly short. 

Each allotment must be complete in itself, so as to designate all the articles 
allowed. 





o 


Appeal from the Superior Court of Law, of Guilford 
County, at the Fall Term, 1851, his Honor, Judge Exuis : 
presiding. 
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This is an action of Trover for a mare and five hogs, 
and was tried on the general issue. ‘The case is stated to 
have been as follows: Prior to July, 1845, the plaintiff 
was indebted to one of the defendants in a sum of money, 
for which he executed his bond in 1846. A judgment was 
afterwards given thereon, by a Justice of the Peace, anda 


freri facias issued, which came to the hands of the other 


defendant, and he, by virtue thereof, seized and sold the 
mare and hogs, in 1849, The plaintiff alleged that these 
articles were exeinpt from execution ; and, in support of his 
case, “he gave in evidence the allotment of three freehold- 
ers, regularly appointed in 1849, to lay off a provision for 
him, under the Act in favor of poor debtors, whereby, a 
few days before the sale by the constable, the property in 
question was assigned to the plaintiff.” The defendants 
then gave in evidence a similar assignment of other pro- 
perty to the plaintiff, made about one year prior to that giv- 
en in evidence by the plaintiff. 

The defendants thereon insisted, that the mare and hogs 
were liable to the execution, because, in the first place, the 
debt was contracted before the Ist of July, 1845, and the 
next, because the same allotment was, under the circum- 
stances, contrary to law, and did not protect the property. 
Upon these grounds, the Court instructed the Jury, that the 
plaintiff was not entitled to recover, and a verdict and 
judgment were rendered accordingly, from which the plain- 
tiff appealed. 


No counsel for the plaintiff. 
Gilmer and Miller, for the defendants. 


Rurrin, C. J. Neither of the Statutes respecting in- 
solvents, exempts a horse nominatim from execution, and 
it is only in that of 1844, ch. 32, that hogs are mentioned. 
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The case, therefore, turns on that Aet, and the general 
words of that of 1848, ch. 38. The Act of 1844, ‘ in fa- 
vor of poor debtors,” authorises three freeholders, appointed 
by a Justice of the Peace, to lay off and assign to a debtor, 
who is a house-keeper, in addition to the property then ex- 
empt from execution, certain other articles, namely: the 
necessary farming tools for one laborer ; one bed, bedstead 
and covering, for every two members of the family; two 
months provisions for the family ; four hogs, and all neces- 
sary household and kitchen furniture, not to exceed $50 in 
value ; and directs them to make report thereof to the next 
County Court. The property thus assigned, is exempt 
from execution for debts contracted after the Lst day of Ju- 
ly, 1845. The subsequent Act of 1848 is entitled “An 
Act to amend and consolidate the several Acts heretofore 
passed, in favor of poor debtors ;” and, after exempting 
from execution, in the first section, a number of specified 
articles, it enacts, in the second and third sections, in favor 
of every house-keeper, complying with the Act, that, in ad- 
dition to those articles, “there shall hereafter be exempt 
the following property, and none other, to wit: one cow 
and calf, ten barrels of corn or wheat, 50 Ibs. of Bacon, 
Beef, or Pork, or one barrel of fish; all necessary farming 
tools for one laborer , one bed, bedstead and covering for 
every two members of the family, and such other property 
as three freeholders appointed, &c., may deem neccessary 
for the comfort and support of such debtor’s family : such 
other property not to exceed in value $50 ;” and that the 
freeholders shall immediately make out a full and fair list 
thereof, and return it to the Clerk of the County Court, to 
be filed among the records. 

It will be observed, that, while the Act of 1844, in addi- 
tion to the specified articles, allowed furniture to the value 
of $50, to be laid off to the debtor, that of 1848, which 
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professes to embrace the whole subject, and thereafter, to 
supersede all the previous Acts, suffers any “ other proper- 
ty” to be thus laid off to the debtor, provided, only, that it 
exceed not in value the sum mentioned. Subject to that 
vroviso, it was, then, competent for the freeholders to assign 
the mare and hogs to the debtor; and, although the pro- 
visious, for carrying out the purposes of the Act, seem to be 
very unperfect, and leave a door open for much abuse, it is 
the duty of the Court to execute those provisions, as far as 
they are capable of execution. As the tenor of the pro- 
ceedings of the magistrate and freeholders is not set forth, 
wor any question made in respect of the value put on 
those articles, or in respect of their actual value, nor re- 
specting the return thereof, or notice to the defendants, it is 
to be assumed that in those, and all other points, the allot- 
ment was admitted to be in conformity to the Act, and suf- 
ficient, save, only, in the two, on which objections were 
taken at the trial. Upon these two, the opinion of the Court 
is opposed to that of the presiding Judge. 

Although the bond, on which the judgment was render- 
ed, was given for money due on dealings which occurred 
before July, 1845, yet it was executed after that day, and, 
to the purposes of the Acts, created a debt at that time. It 
is, ordinarily, the legal operation of a bond to create a debt 
proprio vigore ; and itis declared as having that effect, 
without reference to other considerations. ‘That must be es- 
pecially true in reference to this question, for the date of 
the bond is the guide to the ollicer, as to his duty in this 
respect, and it could not have been meant, that a point of 
so much importance to the poor debtor, should depend on 
the state of accounts between him and the plaintiff, at re- 
mote periods, before their settlement, which the officer 
would have no means of investigating and deciding pro- 
perly. As far as we see, the bond was the only security 
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for the debt ; and, in a legal sense, the debt arose by force 
of the bond. 

The Court holds also, that the allotment of 1849, was not 
affected by that made iu the preceding year, under the act 
of 1844. It is not stated at what period in 1849, the traas- 
actions took place. But it is to be assnmed to have been 
after the act of 181S wus in force, and indeed, the word 
“hereafter,” put the act into operation in November, 1848 ; 
Weeks v Weeks, 5 Ire. Eq., 111. Its provisions could not 
be affected by those of the act of 1844, which it professes to 
supersede, and indeed, expressly repeals ia the concluding 
section. But the Court is of opinion, that the result would 
be the same, if the two acts were compatible, and subsisting 
together, or if both allotments had been made under the act 
of 1848. ‘Ihe great purpose of these statutes is to prevent 
a lLousekeeper: and his family from being depived of the 
immediate means of subsistance, by exempting from execu- 
tion such things as the legislature deemed requisite to the 
supply of the pressing wants of food and clothing, and such 
bedding as would enable them to ‘subsist together. ‘To ef- 
fect that end, the specified allowances must at all times be 
protected, or rather the debtor must have it in his power to 
get them protected, and as most of them are necessarily con- 
sumed in the intended use of them, it follows, that when 
the articles, once allotted, are consumed in whole or in part, 
others of the like kind are to be-exempted. But, in order 
to exempt them, it is uccessary they should be specifically 
laid off and reported by the freeholders. For, the second 
and third sections of the act do not merely exempt certain 
quantities of particular kinds of articles, but-on the contra- 
ry, authorise articles uncertain, both in quantity and kind, 
to be laid off. Hence, all the articles must be designated 
specifically in the report. Indeed, without such a designa 
tior, the officer would Le coutinually involved in diflicultics 
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as to what was, or was not, liable to the execution. Such 
being the object, and nature of the proceedings, it is mani- 
fest, that whenever an execution may come, the debtor is 
then to have the right to his portion. If there be no change 
in his effects since they were assigned, there will be no ne- 
cessity for a new allotment, though a second for the same 
things, can do no harm. But if the there be such change 
in his effects, or family, another allotment is indispensable 
to the purposes of the act. It is equally plain that each 
and every allotment must be in itself complete, in designat- 
ing all the articles allowed ; since, if it were not so, succes- 
sive allowances might enable the debtor to accumulate a 
fund beyond the bounty intended in the act, and the officer 
would be embarrassed as to the identity and value of the 
things mentioned iu the different allotments, and those re- 
maining specifically. ‘The conclusion, therefore, is, that 
the second allotinent in this case was proper, and may have 
been indispensable to give the debtor the full benefit of the 
act, and supposing the allotment not to have been in itself 
otherwise defective, the plaintiff is necessarily entitled to 
this action. 


Pex Curtam. Judgment reversed, and venire de novo. 


MONTEVILLE BOWEN ts. JORDAN L. JONES. 


An execution, to which a Sheriff of a county is a party,--either plaintiff or 
defendant—directed to such Sheriff, is null and void; and the Sheriff is 
not bound to make any return thereon, and, consequently, cannot be amer- 
ced for neglecting or refusing to do so. 

The case of Collais v McLeod, 8 Tre, 222, cited and approved. 
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This was a motion for a final judgment of amercement 
against the Sheriff of Tyrrell county, for neglecting to 
make return of a fieri fucias, at the instance of the plain- 
tiff, against several persons, of whom the present defend- 
ant was one, returnable to June Term, 1851, of this Court. 
A judgment nisi, founded upon the affidavit of the Clerk of 
this Court, had been entered against the defendant, at the 
last term of the Court. It was now admitted that the pre- 
sent defendant was the Sheriff of Tyrrell county, at the 
time the execution issued, and that it came to his hands, 
directed to him as Sheriff; and it was further admitted, 
that he was one of the parties against whom the execution 
issued. 


Smith, for the plaintiff. 
Heath, for the defendant. 


Nasu, J. The scire facias recites, that an execution 
issued from the office of the Clerk of this Court, in favor 
of the plaintiff, against several persons, of whoin the de- 
fendant was one, directed to the Sheriff of Tyrrell county, 
which was not duly returned. Upon a sufficient affidavit, 
a judgment nisi was obtained against the Shevill, and the 
present proceeding is to make that judgment final.. The 
defendant, Jones, is the Sheriff of Tyrrell, to whom the 
execution was directed, and one of the defeudants against 
whom it was issued. 

The fiert facias was absolutely void and of no effect ; 
and the defendant had no power or authority to execute it. 
At the Common Law, where the Sheriff is a party—eiher 
plaintiff or defendant—the process must be directed to the 
Coroner of the county. Watson on Sheriils, 37. Our Le- 
gislature has enfurced this principle, by positive enactinents. 
The Act of 1779, Rev. Stat., ch..25, sec. 7, provides that, 
where there is no person properly qualified to act as Sher- 
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iff, in any county, the Coroner shall execute all process, 
civil or criminal ; and where there is no Sheriff or Coro- 
ner in any county, or they shall neglect or refuse to exe- 
cute process, it is the duty of the Judge, either of the Su- 
perior or Supreme Court, upon proper application, “ to au- 
thorise and command the Sheriff of any adjoining county 
to execute and serve the process.” Rev. Stat., ch. 31, sec. 
59. The necessity of these Legislative provisions has been 
experienced by every member of the legal profession. 
Without them, it would be in the power of a corrupt 
Sheriff, or Coroner, to put at defiance the mandates of the 
law, where the former was a party to the process,—or to 
abuse it to the oppression of the citizen. So important to 
the eflicacy of the execution of the laws, are these provis~ 
ions deemed, that, in the case of Collars v McLeod, 8 Ire. 
222, the Court declares, ‘the process in such case, and 
everything done under it, null and void.”—So that a pur- 
chaser at the Sheriff’s sale acquires no title thereby. If 
then, the process, so directed, is null and void, it follows, 
as a necessary consequence, that the officer is under no ob- 
ligation to take notice of it, and can, legally, do no official 
act under it; he can, techuaically, make no return upon it. 
The penalty, imposed by the Act of Assembly, and which 
is sought to be enforced here, is imposeil as a penalty for 
the neglect of official duty, and has not been incurred by 
the defendant, Jones, in this case. The facts in this case 
are admitted by the plaintiff, upon his motion for judg- 
ment upon the scire facias; and it was submitted to the 
Court, whether, upon them, he was entitled to such judg- 
ment. We are of opinion he is not. 


Per Curiam. Judgment accordingly. 


‘ 
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AULAY McAULAY v. JOHN F. BIRKHEAD. 


In an action on the Case, for the seduction of the plaintif’s daughter, it is 
competent for him to give in evidence, on the question of damages, the 
character of his own family, and, also, the pecuniary circumstances of the 


defendant. 
In such an action, it is not competent for the defendant to shew that the 


daughter consented willing!y to the seduction, or even that she, in fact, se- 
duced the defendant,—her consent not depriving the plaintiff of his right 
of action. 


Appeal from the Superior Court of Law of Anson Coun- 
ty, at the Fall Term, 1851, his Honor Judge Barney pre- 
siding. 

This was an action on the Case, brought by the plaintiff 
against the defendant, for the seduction of the plaintiff's 


daughter. The ouly witness, oflered in proof of the se- 
duction, was the daughter, herself, who stated, in substance, 
that she was about sixteen years of age, when the defend- 
ant came to board at her father’s house ; that, after he had 
been there about one month,—without any previous ad- 
vances made to her by the defendant,—any presents made, 
or any particular attentions on his part,—she fell in love 
with him; that, being seated in the piazza, after dark, one 
evening, the defendant came out of the hall room to the 
piazza, where she was sitting, and told her he wanted to 
have to do with her; upon which she got up out of her 
chair, and went into an adjacent bed room, and lay down 
upon the bed, and the defendant then had connection with 
her; that, on two other occasions, afterwards, he had con- 
nection with her; that, by some of these connections, she 
was begotten with child, of which she was afterwards de- 
livered; and that, on none of the occasions, was force 
used, nor any other persuasion, by the defendant, than as 
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before stated, but that she yielded at once to the defend- 
ant’s suggestion. — , wig 

The platfitiff then offered to prove the general good char- 
acter of himself and his family, which was objected to by 
the defendant, but allowed by the Court. The defendant 
also proved, by permission of the Court, after objection by 
the defendant, that the defendant was a man of some sub- 
stance. 

The defendant insisted, that the witness was not to be 
believed, but, even if believed, her statement did not estab- 
lish any seduction. 

His Honor charged the Jury, that, if they did not be- 
lieve the witness, the plaintiff could not recover. But, if 
they believed her story, the seduction was established,— 
that if the defendant asked the witness to have to do 
with him, however readily she might have assented, it was 
still seduction. The defendant’s counsel then asked His 
Honor to charge the Jury, that, if the witness herself was 
the seducer, the plaintiff could not recover. His Honor 
replied, there was no evidence o/ that kind to be left to the 
Jury. 

A verdict having been rendered for the plaintiff, a rule, 
to show cause why a new trial should not be granted, was 
moved for by the defendant, upon the grounds, First, Error 
in the Court in receiving evidence of the conduct and char- 
acter of the plaintiff's family ; Secondly, Error in receiving 
evidence of the defendant’s pecuniary circumstances; 
Thirdly, Error in saying, that, if the Jury believed the 
statement of the witness, the plaintiff was entitled to re- 
cover; Fourthly, Error in saying, that if the defendant 
asked the witness to have to do with her, that was, of itself, 
seduction, however readily she may have assented ; Fifthly, 
Error in refusing to charge, that, if the witness seduced 
the defendant, the plaintiff could not recover. 

The rule was discharged, and judgment rendered for r 
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the plaintiff, according to the verdict, and the defendant 
appealed. 

Strange, for the appellant, contended, that character. in 
civil cases, could only be given in evidence, when put di- 
rectly in issue; and cited ¥ Stark. 215, and Saund. on 
Plead. and Hyv., 435; secondly, that it could not be called 
seduction, when the woman yielded without entreaty, per- 
suasion, &c. Clark v Fitch, 2 Wen. 459.--that mere con- 
nection was not, of itself, seduction; thirdly; that there 
was error in the Judge, in saying that there was no evi- 
dence of seduction on the part of the woman. 

D. Reid, for the appellee, replied, that the rule of evi- 
dence, as to character, in cases like this, was an exception to 
the general rule; Bedford v McKowl, 3 Esp. 119, 2 Stark. 
721,4 Phil. 218, 5th U.S. Dig. 750, 2 Marsh. Rep ; second- 
ly, that the injury was to the father, and the consent of the 
daughter could not take away his right to redress. 

Pearson, J. The gravamen of the action is, that the 
defendant had connection with the plaintiff’s daughter, who 
was sixteen years of age, aud a member of his household, 
and in contemplation of law, his servant; whereby she be- 
came pregnant, and was delivered of a child, by reason of 
which he lost her services. The plaintiff, having proven 
these allegations, made out his case, and was eutitled to 
damages to some amount. 

Whatever bearing the forward and indelicate conduct of 
the plaintitf’s daughter ought to have had, on the question 
of damages, it certainly had none on the question of his 
right of action. In respect to him, she had no right to 
consent, and her act in assenting to, or even procuring, the 
criminal connection was a nullity; so the defendant must 
stand as 2 wrongdver, from whose act the plaintiff has suf- 
fered damage. There is damnum et injuria. 

This is a full answer to the defendant’s exceptions to the 
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charge. The exceptions to the evidence relate to the 
question of damages. UH, in this action, the plaintiff is con- 
fined to the damage, sutlered by the loss of service, it is 
clear that the eharacter of the plaintiff and his family, and 
the pecuniary “circumstances” of the defendant, are not 
relevant to the injury, and the exception of the defendant 
to the evidence is well founded. Bui, if the plaintiff has a 
right to ask for, not merely the damage suffered by the loss 
of service, but for suc) an amount as will be a fit compen- 
sation (as far as dollars and cents can atone for it) fora 
parent’s injury and a deserved punishment for a breach of 
social duty, then it is equaily clear, that the character of 
the plaintiff and his family and the pecuniary “ circumstan- 
ces” of the defendant are relevant, and that his Honor did 
not err in allowing these facts to be put into the possession 
of the jury. 

That exemplary damages can be given in an action of 
this kind, is not an open question. An attempt was made 
in Gi/reath vy Allen, 10 Ire. 67, to open the question in an 
action of slander, but the Court hoid, that the matter is set- 
tled, and observe, “it is fortunate, that while juries endea- 
vor to give ample compensation for the injury actually sus- 
tained, they are allowed such full discretion as to make ver- 
dicts to deter others from flagrant violations of social duty.” 
To enable juries properly to exercise this discretion, it is 
necessary to put them in possession of all the facts and cir- 
cumstances Connected with the parties as well as the act. 
If the plaintiff and his family ure 1espectable—that is, 
have a good general character, the jury should know it, so 
as to enable them to judge of the degree of sufiering and 
agony inflicted ou them; and if, on the contrary, he is de 
based, and has, by his conduct, exposed himselt to the in- 
jury, the defendant, in mitigation of damages, is at liberty 
to prove it. So, if the defendant, besides violating the or- 
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dinary social relation, has yiolated the more intimate rela. 
tion of a boarder, or a teacher, or a physician, the Jury 
should know it, so as to apportion the punishment. And, 
for the same reason, they should know his “ pecuniary cir- 
cumstances.” A thousand dollars may be a less punish- 
ment to one man, than a hundred dollars to another. 

It was said, in the argument, that evidence of general 
character is not admissible, except in such actions as put 
character in issue ; and, consequently, such evidence could 
only be received in actions of Slander. The expression is 
used in several of the text books, but it is ill-conceived and 
inaccurate. Character is not put in issue, in an action of 
Slander, under the general issue. The speaking of the 
words is put in issue, under the plea of justification. If 
the words import a particular charge, the specific offence 
only is put in issue. Sharpe v Stephenson, 12 Ired 348. If 
the words are general, only a specific offence, of the kind 
embraced under the general charge, is put in issue. Snow 
v Wicker, 7 Ired. 346. 

Character is not brought into the question, except upon 
the inquiry as to damages. Evidence of general character 
is not admissiblé, except in those actions where the Jury 
may, in its discretion, give exemplary damages. In such 
actions, upon the inquiry as to damages, for the purpose of 
regulating the discretion of Juries, they should be put into 
possession of all the circumstances connected with the 
grievance. ‘Thus, the general character and conduct of 
the plaintiff and his family, and the pecuniary circum- 
stances of the defendant, are relevant, and may be brought 
into the question, by either party. 


Pee Curiam. Judgment affirmed. 
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THE STATE ev. WILLIAM J. LATHAM. 


A man has a property in a dog, so that an indictment for malicious mischief, 
in killing one, will lie. 

To support an indictment for malicious mischief, ia killing a dog, it must be 
shown that the killing was from malice against the master. It is not eufli- 
cient that it was the result of passion, excited against the anmal, by an 
injury he had done to the defendant’s property. 

The cases of Dodson vy Mock, 4 Dev. & Bat. 148, State ¥ Moses, 2 Dev. 
452, McKee v Evans, 1 Dev. & Bat. 243, and State v Scott, 2 Dev. @ 
Bat. 35, cited and approved. 


Appeal from the Superior Court of Law of Beaufort Coun. 
ty, at the Fall Term 1851, his Honor Judge Dicx pre- 
siding. 

The case is stated in the opinion delivered. 


Attorney General, for the State. 
Donnell, for the defendant. 


Nasa, J. The defendant is indicted for malicious mis» 
chief, in killing a dog, belonging to the prosecutor. The 
facts are as follows: In the morning of the day on which 
the dog was shot, a hog of the defendant, being at the pre- 
mises of the prosecutor, was worried and injured by the 
dog in question. On the afternoon of the same day, the 
prosecutur being in the woods in pursuit of squirrels, the 
defendant came where he was, with his gun, and his dog 
following ; very soon afterwards, the prosecutor's dog at- 
tacked the hog, and while he was in pursuit, the defendant 
shot, and killed him. 

The counsel of the defendant requested his Honor, the 
presiding Judge, to instruct the Jury, “that, if the defend- 

i) 
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ant shot the dog from anger, temporarily excited by the in- 
jury to his property, and not from mere ill-will to the pros- 
ecutor, although he might have disliked him, they should 
acquit him.” His Uonor directed the Jury, “ that, if the 
defendant shot the dog in defence of his property, they 
shonld acquit him; but, if his motive was malice to the 
prosecutor, they should convict him.” ‘The defendant was 
eonvicted. A rule for a new trial, for misdirection, be- 
ing discharged, a motion in arrest of judgment-was made 
by the defendant, and the jucgment was arrested. 

The case presents two points—one in arrest of judg- 
ment, the other for error in the charge. If his Honor was 
correct in his decision on the first, it will supersede the ne- 
cessity of any inquiry into the other. We have looked 
carefully into the record, and do not perceive any error ia 
it, of form, or substance. The charge against the defend- 
ant is set forth in proper and apt words, to describe it. We 
are not informed what was the precise ground upon which 
the Court below acted. We can find nothing in the record 
suggesting a difficulty, except it be the subject matter of 
the charge, the malicious killing of a dog. By the old au- 
thorities, a dog was not a subject of larceny, because it was 
without value. But, notwithstanding, it is a species of pro- 
perty, recognised as such by the law, and for an injury to 
which, an action at law will be sustained. Dodson v Mock, 
4 Dev. & B. 148. Many actions have been brought in 
this State, and in England, for injuries to such property. 
2 Bl. Com. 303-4. If, then, dogs be personal property, 
they are protected by the law, and the owner has such an 
interest in them, as that he can protect and defend then; 
and the destruction of them, from malice to the owner, Is, 
in law, malicious mischief. Seeing no error in the recor, 
arresting the judgment below was erroneous, and such 
judgment is reversed. 

We are of opinion, that the defendant was entitled to 
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the instruction prayed by his counsel, and that his Honor 
erred in refusing it. The charge, in the abstract, was right, 
but his Honor ovght, at the request of the defendant, to 
have been more specific, and applied the evidence in the 
case to the law. State v Moses, 2 Dev. 452. Where a 
charge is general, as to its doctrines, and correct, either 
party may call for special instructions, and it is error in 
the Judge to refuse so to charge. JlcRac’s Ex v Evans, 
1 Dev. & Bat. 243. So, if a part of the testimony is omit- 
ted in the charge, it is not error, unless the Judge’s atten- 
tion was calicd to it. State v Scott, 2 Dev. & B. 35. Here 
the Court was requested to instruct the Jury, “that, if the 
defendant shot the dog from anger, temporarily excited by 
the injury to his property, and not from mere ill-will to thé 
prosecutor, although he might have disliked him, they 
ought to acquit him.” His Honor declined so doing, but 
simply stated, upon this point, that, “if the defendant shot 
the dog in defence of his property, they should acquit him, 
but ifhis motive was malice to the prosecutor, they should con- 
vict him.” The charge, so worded, was calculated to léave, 
upon the minds of the Jury, the impression, that the pris- 
oner’s defence rested upon the single ground of his killing 
the dog in defence of his property, whereas, another, and 
the real point, so far as the crime alleged in the indictment 
was concerued, was, did the defendant kill the dog from 
passion excited against the animal, by the injury to his 
property, or from malice against the owner ? 


Per Cugiam. Judgment reversed, and venire de nove. 
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THE STATE v. ROBERT M. ALLEN, 


A defendant may be convicted on an indictment. under the Act of 1846-'7 
forbidding the removal of fences, §c., if it appear that the ground, which 
the fence surrounds, was in a course of preparation for making a crop, or 
used in the course of husbandry, though no crop was actually planted or 
growing on it, at the time of such removal. 


Appeal from the Superior Court of Law of Stanly 
County, at the Fall Term, 1851, his Honor Judge Batter 
presiding. 

The case is sufficiently set forth in the opinion of the 
Court. 


Attorney General, for the State. 
Mendenhall, for the defendant. 


Nasu, J. This was an indictment against the defendant 
for removing a fence around the cultivated lands of the 
prosecutor, And the proof was, that the prosecutor had 
cultivated the land, or field, in question, under a fence, in 
the year 1849, and in the latter part of the vear sold the 
Jand to one Arthur A. Robinson, and rented the land from 
said Robinson for the year 1850. That, while there was 
nothing actually growing in the field, and before the ordi- 
nary time for pitching the crop, which the prosecutor had 
rented the land on purpose to make, the defendant remo- 
ved some 50 or 100 yards of the fence surrounding the 
field ; and the prosecutor stated, that he was thereby pre- 
vented from making acrop. The detendant contended, 
that it was necessary to his conviction, that there should 
be something actually growing in the field, at the time of 
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the removal of the fence; but the Court being of a differ- 
ent opinion, and having charged accordingly, the Jury 
found the defendant guilty, and a rule for a new trial being 
discharged, and judgment pronounced on the defendant, 
he prayed, and obtained an appeal. 

The Act, under which the defendant was indicted, de- 
clares, “that, if any person or persons shall uvlawfully 
burn, destroy, or remove any fence, wall, or other inclo- 
sure, or any part thereof, surrounding, or about any yard, 
garden, or cultivated grounds, &c., he, she or they shall be 
deemed guilty of a “misdemeanor,” &c. Ired. Digested 
Manual, 158.—the Act of ’46, ch. 70.” The defendant did 
remove a fence, or part of it, from around a piece of 
ground in possession of the prosecutor, and which he had 
cultivated in the year 1849, and which, as stated in the 
case, he intended to cultivate in 1850. There was nothing 
actually growing in the field at the time of the removal, 
and that was done before the crop was pitched. The 
objection, on the part of the defendant, is, that there was 
no crop growing in the field at the time the alleged offence 
was committed. Neither the language nor the spirit of 
the Act justify this restricted construction. The word 
“cultivated” may refer either to past or present time. A 
field, on which a crop of wheat is growing, is a cultivated 
field, although not a stroke of labor may have been 
done in it, since the seed was put into the ground ; and it 
is a cultivated field after the crop is removed. It is, strict- 
ly, a cultivated piece of ground. Mr, Bailey, in his Dic- 
tionary, defines ‘cultivate’ to be, “'To till, or husband the 
ground—to forward the product of the earth, by general 
industry.” Here the land had been prepared for tillage; 
by being cleared, and fenced in, and a crop had actually 
been raised upon it the year preceding, After a crop is 





SUPREME COURT. 





oe 


removed from a field, it is often very important to the 
owner as a pasiure. Caa it be presumed that the Legisla- 
ture intended to withdraw such a field from its protection ? 
Our best farmers have a rotation of crops, and, after they 
have gone through the cycle, rest the iand, by letting it 
lic in fallow ; where, so resting, it is in course of husband- 
ry, and is cultivated ground, though no crop be then on it, 
and the owner has no intention of raising anything on it 
at that time. And while lying in fallow, it is, according 
to good husbandry, important it should not be tredden by 
beasts of any kind. ‘To this end, the tences nust be kept 
up. That the Legislature did not have the intention attri- 
buted to them, is further evidenced, in the difference in the 
language, in legislating on another subject, but connected 
with this. In making fences indictable, if not of the height 
directed by the Act, they say, ‘‘ that every planter shall 
make a sufficient fence around his cleared ground, under 
cultivation,’ &c. Rev. Stat. ch 48, 51, and by the 34th 
ch. s. 42, it is declared, “ that all persons neglecting to keep 
up and repair their fences, during crop time, required by 
the Act concerning fences, &c., “ shall be liable to be in- 
dicted,” ‘These Statutes, though originally passed at dif- 
ferent sessions, yet being revised and re-enacted at the 
same session, are considered, in law, but one Act. The 
48th ch. simply subjects the person offending against its 
provisions, to a civil remedy, in favor of the individual 
whose stock may be injured; the 34th ch. makes the omis- 
sion to keep up a fence at a particular period, “during crop 
time,” acriminal offence With these two Acts before 
them, it cannot be supposed the Legislature intended, by 
the words “cultivated grounds,” ouly such as had crops 
growing on them. But the grounds, to come within this 


meaning, must be enclosed, preparatory to being cultivated 


or for some purpose connected with its husbandry. ‘Te 





DECEMBER TERM, 1851. 





Robinson r. Threadgill. 





fences surrounding land not cleared, or intended to be 
cleared, the Act does not extend. Why they should not 
enjoy the same protection, | cannot well see. Every man 
has a right to enclose his own wood-land, for the range of 
his own stock, to prevent them from straying off and 
mingling with others, and for the purpose of excluding the 
stock of others, and he is entitled to have it protected by 
the law. The Legislature might have supposed the right 
to compensation was a sufficient safeguard ; but while ex- 
tending the doctrine of malicious mischief, to fences around 
cultivated grounds, it is not easy to perceive why it was 
so restricted. 


Per Curram. Judgment affirmed. 


ANANIAS ROBINSON rcs. GIDEON B. THREADGILL. 


Although there be a special contract to do, or not to do, a particular thing, a 
party is not bound to resort to it, to recover damages for a breach, but may 
declare in tort and suy that the defendant has neglected to perform his duty, 

In the case of a bailment, the bare being trusted with another’s goods, is a 
eufficient consideration for the engagement, if the bailee once enter upon 
the trust and takes the goods into his possession. As where a man under- 
takes te collect notes for another, without mentioning any consideration, and 
tukes the notes fur that purpose, there is a sufficient legal consideration for 


the engagement. 


Appeal from the Superior Court of Law of Montgomery 
County, at the Fall Term, 1851, his Honor Judge Barter 


presiding, 
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The case is stated in the opinion of the Court. 


Strange, for the plaintifl. 

Winston and Mendenhall, for the defendant, cited the 
following authorities, 2 Kent’s Com. 568, Thorne vy Dees, 
4 Join. R. 84 and 2 Chit. Plead. 154th pace. 


Nasu, J. This was an action on the case. 

The plaintiff put into the hands of the defendant two 
notes on John II. Mask, of Anson county, which the defend- 
ant promised to collect or return. The defendant gave the 
plaintiff a receipt in words and figures, as follows, to wit: 
“ Wadesboro’, Sept. 17th, 1845, Received of A. Robinson 
the following notes to collect or return, as an officer, against 
John H. Mask, for fifteen doilars, with interest from 138th 
day of January, 1843, with a credit of two dollars paid the 
15th of Sept. 1842: also one against John Uf. Mask, for 
813 65, with interest from Ist of January, 1814. 

G. B 'THREADGILL, D. 8.” 

The plaintill introduced evidence teuding to show, that 
Mask had property sufficient to satisfy the claims put into 
the hands of the defendant, if ordinary diligence had been 
used. ‘The defendant’s counsel objected to the recovery, 
upon the ground that it had not been shown that the de- 
fondant was an oflicer, nor was there any evidence to show 
that he was deputy sheriff. ‘The plaintiff’s counsel insisted 
that he had a right to recover against him as an individual. 
The Court charged the jury that it was the duty of the de- 
fendant, when he undertook to collect the notes put into 
his hands by the plaintitf, to use ordinary diligence, such 
diligence as an ordinarily prudent man would exercise in 
the collection of his own money, that if he neglected to do 
this, and the plaintiff by his negligence had lost his debt, 
they should find a verdict for the plaintiff. Under this ia- 
struction the jury found verdict for the plaintilf: 
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The defendant obtained a rule for a new trial, upon the 
ground that there was evidence from the receipt itself that 
the defendant was not only an officer, but that he was de- 
puty sheriff, and if so, that the plaintiff could not recover 
against him, but must sue his principal. 

This objection was not made upon the trial, but, upon 
the contrary, it was urged that there was no evidence that 
he was deputy sheriff, nor was there any instruction prayed 
that there was evidence to be submitted to the jury. 

There was no evidence that the defendant was deputy 
sheriff, other than the receipt. 

With the motion for a new trial, we have nothing to do. 
In this Court two objections growing out of the record, 
have been pressed upon us. The action is incase. The 
plaintiff placed in the defendant’s hands several notes, for 
which he gave a receipt “ to collect or return,” neither of 
which he did. The first objection is, that the plaintiff has 
mistaken his remedy, he ought to have sued in assumpsit. 
Case is the appropriate remedy. Where the law, from 
a given statement of facts, raises an obligation to do a par- 
ticular act, and there is a breach of that obligation, and a 
consequential damage, an action on the case, founded on 
the tort, is proper. Burnett and Lynch, 5 Barn. & Adol. 609. 
And Batey, Justice, in delivering his opinion in the same 
case, says, “although there be a special contract, a party 
is not bound to resort to it, but he may declare on the tort, 
and say that the defendant has neglected to perform his 
duty.” In Gorett v Roderidge, 3d East. 70, the same doc- 
trine is held, Lord Ettensoroveu observing “there is no 
inconvenience in suffering a plaintiff to allege his gravamen 
as consisting in a breach of duty arising out of an employ- 
ment for hire, and bringing the action for that breach, ra- 
ther than upon the breach of promise.” Saunders on Plead- 
ing and evidence, 338. Here the law raised an obligation 
6 ; 
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on the defendant to do a particular act, to wit, to collect or 
return the notes, and he was guility of a breach of that ob- 
ligation. The plaintiff was at liberty to consider the breach 
of duty as his gravamen, and case was his appropriate 
remedy, though he might have sued in assumpsit. 

e second objection is, that there is no legal considera- 
tion for the contract on the part of the defendant, as it was 
a simple promise on his part to do the act without reward, 
and he never entered upon its discharge. A consideration 
of some kind is absolutely necessary to the validity of every 
contract, but it need not be in money nor money’s worth. 
In the case of a bailment, the bare being trusted with an- 
other’s goods is a sufficient consideration, if the bailee once 
enters upon the trust, and takes the goods into his possession. 
The leading case on tiis subject, and which has since ever 
been followed, is that of Coggs v Barnard, reported in 
Lord Raymond, p. 909. It is unnecessary to state the 
facts of that case ; it is too familiar to the profession. In 
Smith’s leading cases, the editors, in commenting on that 
case, state the principle, which is now the settled law, that 
the confidence induced by undertaking any service for an- 
other, is a sufficient legal consideration, to create a duty 
in the performance of it. Here the defendant undertook a 
duty for the plaintiff, that of collecting or returning certain 
notes. If nothing more had taken place between the par- 
ties, the agreement would have been a nudum pactum, bind- 
ing upon neither. But it did not; the plaintiff delivered to 
the defendant, and he took into his possession, the notes 
mentioned in the case, for the purpose, and under the obli- 
gation, to collect or return them. By so doing, he entered 
upon his trust, and the law imposed the duty of performing 
it. There was then in law a sufficient legal consideration 
for the promise of the defendant. 


Per Curtam. Judgment affirmed. 
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DEM ON DEMISE OF JOHN THOMAS v. ABEL KELLY. 


An action of Ejectment does mot abate by the death of the lessor of the 
plaintiff. 

Where, upon the death of the lessor, some of the heirs come in and are made 
parties, and others refuse to do so, a nonsuit cannot be entered for that 
cause, 

The defendant may, if he thinks proper, obtain a rule upon the heirs, to give 
security for the costs, which the Court will grant, if they are in denger, as 
if the sureties to the prosecution bond, already given, are insolvent, or in 
doubtful circumstances. 

The case of Holdfast vy Shepard, 9 Ired. 222, cited and approved. 


Appeal from the Superior Court of Law, of Moore 
County, at a Special Term, 1851, his Honor, Judge Exuis 
presiding. 


This is an action of Ejectment, upon the demise of John 
Thomas, After the making of the demise, John Thomas, 
the lessor, died ; and, at a previous term of the Court, his 
heirs at law, upon motion, were made parties plaintiffs. At 
the present term, two of the said heirs came into Court, and 
entered a retrazit; whereupon their names were ordered 
to be stricken from the record. The plaintiff’s counsel 
then asked leave to amend, so as to strike out the names of 
the heirs at law, and permit the suit to stand as it original- 
ly did, upon the demise of John Thomas. This motion 
was allowed, and the amendment accordingly made. The 
defendant’s counsel then objected to the further prosecution 
of the suit, upon the ground that Thomas, the lessor, was 
dead. The Court was of opinion, that the suit did not 
abate by the death of the lessor, but thought that the plain- 
tiff ought not to be allowed to prosecute the suit further, 
but should be called, and non-suited—that the fiction in 
this form of action, was intended for the useful purpose of 
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trying the title of the lessor to the premises,—that no such 
purpose could be subserved by a farther prosecution of this 
suit,—that no one succeeding to Thomas claimed, or asked, 
or desired, so fur as appeared to the Court, that the title 
should be tried,—that there was no responsible person 
plaintiff, to comply with and perform the orders and rules 
of the Court, that should be made in the case,—and that 
there was no one who could be attached for such costs as 
the plaintiff might be ordered to pay, during the progress 
of the suit; and for these reasons, it would be an improper 
use of the fiction. In submission to which opinion, the 
plaintiff submitted to a non-suit, and appealed to the Su- 
preme Court. 


D. Reid, Kelly, and Haughton, for the Plaintiff. 
Mendenhall and Strange, for the defendant. 


Nasu, J. It is a well established principle governing 
the action of Ejectment, that the death of the lessor of the 
plaintiff does not abate the suit; and for the reason, that 
the right to carry it on is supposed to be in the lessee. Nor 
can the death be pleaded, since the last continuance ; and if 
the action is prosecuted to judgment, it is not error. Adams 
on Ejectment, 289. Turner v Grey, Str. 1058. The suit 
is, or may be, carried on precisely, and judgment rendered 
precisely, as if the lessor was still alive, Mowberry v 
Marge, 2 Mumford R. 453, without taking any notice of the 
death of the lessor or of his heirs. The defendant may, how- 
ever, if he thinks proper, obtain a rule upon the heirs, to give 
security for the costs, which the Court will grant, if they are 
in danger,—as if the securities of the prosecution are in- 
solvent, or in doubtful circumstances. Carter v Washing- 
ton and others, 2 Hen, & Mun. R. 31. Purvis and Hill, 
Do. 614. So fully does the law, for the purpose of carrying 
on the suit, consider the lessee of the plaintiff, that an action 
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may be maintained in his name, for the mesne profits, after 
the lessor, or his heirs, have. been put in possession of the 
premises. Iloldfast v Shepard, 9 Ired. 222. His Honor, 
who tried the cause below, was aware that the death of 
Thomas did not abate the suit; but he was of opinion, that 
there was no one who succeeded to his claim, and asked, or 
desired, so far as appeared to the Court, that the title should 
be tried; and, as there was no responsible person plaintiff, 
to comply with and perform the orders and rules of the 
Court, that should be made in the case; and, as there was 
no one who could be attached for such costs as the plaintiff 
might be ordered to pay, during the progress of the suit, 
the plaintiff ought to be called. 

We think there is error in the opinion. The first reason 
assigned by his Honor, is at variance with the record. Upon 
the death of the lessor, the lessee obtained permission to 
amend the declaration, by adding counts upon the demise 
of the heirs. The names of the heirs—ten in number— 
are specified upon the record. Subsequently, four of them 
withdrew their names, as not being willing to carry on the 
suit. ‘The names of the others remained ; thereby showing 
that they were desirous so to do. There were, then, per- 
sons who succeeded to the rights of the lessor, and wished 
the suit should proceed. Any part of the heirs were com- 
petent to carry it on, as an action on the demise of any one 
or more, could be brought. The second ground assumed 
in the opinion, is equally untenable. There were persons 
who were responsible for the costs, By law, upon the re- 
turn of a declaration in Ejectment, before the defendant can 
be called on to plead, bond, with good and sufficient sureties, 
to prosecute, &c., must be filed by the plaintiff. A prosecu- 
tion bond was, in this case, given; and no allegation or sug- 
gestion is made of its insufficiency. The costs then are 
secured, and there are persons answerable for them. If his 
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Honor. was correct in the course he pursued, it would be 
much better for those who succeeded to the rights of the 
lessor, that the suit should abate upon his death ; as, in that 
case, they would be responsible only tor the costs of the 
plaintiff, whereas, by the judgment of non-suit, they would 
ultimately be answerable for the whole. 

We are of opinion that there is error in the opinion of the 
Court below, as above pointed out. The judgment is re- 
versed, and a venire de novo awarded. 


Per Curtam. Judgment reversed, and venire de nove. 


DUNCAN McRAE vs, JOHN MORRISON. 


A party may prove by his own affidavit the loss of any instrument, unless it 
be a negotiable paper. 

The impression of a witness, who professes to have any recollection at all, is — 
some evidence, the weight of which is a matter for the jury and will, of 
course, depend very much upon circumstances. 

Assumpsit will lie for goods sold and delivered, when the contract is reduced 
to writicg, as well as an action on the special contract. If the sale is for 
cash, assumpsit may be brought forthwith—if on time, at the expiration of 
the term of credit. Ifa eale is on time, and a note and security are not 
given, according to the contract, assumpsit will lie at the end of the time, 
or the party may sue before, when he must declare specially for the omis. 
sion to give the note and security. 

The cases of Fisher y Carroll, 6 Ire. Eq. 488, and Cotten vy Beasley, 2 Mur. 
259, cited and approved. 


Appeal from the Superior Court of Law of Montgomery 
County, at the Fal! Term, 1851, his Honor Judge Bamey 
presiding. 
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Mendenhall, for the plaintiff. 
Strange, for the defendant. 


Pearson, J. This was Assumpsit, for bacon sold and 
delivered. The contract had been reduced to writing ; the 
plaintiff alleged that the paper was lost; and, to prove its 
loss, for the purpose of letting in parol evidence of its con- 
tents, offered his own affidavit. This was objected to, but 
was received. A witness then stated that the contract 
was for the purchase of a quantity of bacon, sold and de- 
livered by the intestate of the plaintiff to the defendant, in 
the Spring of 1835, or 1836,—he was not certain which,— 
but Lis impression was, that it was in the Spring of 1836 ; 
and his impression, also, was, that it was upon a credit of 
twelve months, but of this he was not certain. He also 
stated, that the bacon was delivered at the house of the in- 
testate, and was packed away in a hogshead by the de- 
fendant. The action was commenced in the Fall of 1839. 
The defendant’s counsel insisted, that the impression of a 
witness, as regards time, was no evidence, and moved the 
Court to instruct the Jury, that there was no evidence to 
take the case out of the Statute of Limitations. The Court 
declined giving the instruction, but told the Jury, that, if 
they were satisfied that the bacon was sold and delivered, 
in the Spring of 1836, on a credit of twelve months, the - 
Statute did not bar. A verdict was rendered for the plain- 
tiff. Rule for a new trial discharged, and from the judg- 
ment on the verdict the defendant appealed. 

The practice of proving the loss of deeds and papers, 
other than negotiable instruments, for the purpose of letting 
in secondary. evidence of the contents, by the affidavit of 
the party, is well settled. As to deeds and bills of sale, it 
has not been drawn in question, since the cases in Hay- 
wood’s Reports. The reasoning applies, with equal force, 
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to a contract in writing, like the one in this case. The 
affidavit of a party, who has custody of the paper, is fre- 
quently the only evidence that can be given of its loss, and 
if itis not received, he must be deprived of his rights. 
There is no kind of objection to this mode of proof, when 
the purpose is, simply, to iet in secondary evidence. It is 
different as to negotiable instruments ; for, as is said in 
Fisher v Carroll, 6 lred. Eq. 488, “The loss of a deed, 
even in a Court of Law, may be shown by the oath of a 
party, so as to let in sccondary evidence; and the only 
reason why the same practice is not followed in these 
Courts, in reference to the loss of bonds and notes, is the 
want of power to require an indemnity, as a condition to 
the judgment.” The same distinction, in regard to nego- 
tiable instruments, is taken, Cotten v Beasley, 2 Murp. 259, 
where it is held, that, in a Court of Law, the loss of a boad 
cannot be proven by the party, because it is negotiable. 
In Hansard v Robeson, 14 E. L. C. Rep. 20, this further 
reason is given, when the action is against an endorsee : 
The holder has no /egal right to require payment, unless 
he delivers up the note, so as to give the defendant his re- 
medy over. These cases are cited, to show the peculiar 
reason for making negotiable instruments an exception ; 
they fully establish the general rule in reference to all other 
papers, the contents of which it becomes necessary to 
prove by secondary evidence. 

Another exception is, because the Court refused to in- 
struct the jury that the impression of a witness, as regards 
time, was no evidence, and so there was nothing to take 
the case out of the statute of limitations. The impression 
of a witness, who professes to have any recollection at all, 
is certainly some evidence. The degree of weight, to which 
it is entitled, is a matter for the jury, and will, of course, 
depend very much upon circumstances. The witness in 
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this case was not stating the time, simply from his recollec- 
tion of the contents of the paper, but his recollection was 
aided by the fact, that he was present at the delivery of the 
bacon. It was properly left to the Jury to say, whether the 
evidence satisfied them that the bacon was sold on a credit 
of twelve months, and was delivered in the Spring of 1836. 
It is further objected, that the plaintiff ought to have de- 
clared specially upon the written contract, and could not 
maintain assumpsit for goods sold and delivered. There is 
no distinction between a parol and a written contract, un- 
less the latter is under seal, when covenant is the proper 
action. If a promissory note be given for the price, the 
original cause of action is not merged ; assumpsit for goods 
sold and delivered will lie, and the note may be used as ev- 
idence; Stedman v Goode, 1 Esp. N. P. e. 5. 

It is said by the counsel for the defendant, that assumpsit 
for goods sold and delivered lies, only when the price is due 
at the time of the delivery, and, if by the agreement, the 
price is to be paid at a future day, the plaintiff must declare 
on the special contract. This distinction is unsupported 
by authority. ‘The only difference between a sale for cash 
and a sale on time, is that, in the former case, assumpsit 
may be brought forthwith ; in the latter it cannot be brought 
until after the time of credit expired. Hoskins v Dupervy, 
9 East. 498. In Helps v Winterbottom, B. and Ad. 431, 
it is held, if a sale is made on time, and a note and security 
are not given as agreed on, assumpsit will lie at the end of 
the time, or the party may sue before the expiration of the 
time, when he must declare specifically for the omission te 
give the note and security. In the present case the action 
is brought after the day of payment, and there is no reason 
for requiring the plaintiff to declare specially upon the 
written contract. 


Per Curiam. Judgment affirmed. 
7 
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When an act of violence, of itself, is complained of, Trespass vi et armis is 
the proper action; when the consequences, enly, are complained of, then 
Case is the proper action. 

In some cases, the party may waive the trespass, aud bring Case for the con- 
sequentia) damages, alleging that the act was negligently done. But, where 
the act is alleged to be wilfully done, ‘Trespass is the only action. The 
right of election cannot exist, except in cases where there isa separate apd 
distinct form of action, besides the Trespass. 

Where it is alleged that the plaintiff was the owner of a mill, a short dis- 
tance from one occupied by the defendant, on the same stream, and that 
the defendant, wilfully, and with intent to injure the plaintiff, frequently 
shut down his gates, so as to accumulate a large head of water, and ther 
raised them, by which means an immense volume of water ran with great 
force against the plaintiff's dam, and swept it away ; Held, that Trespass, 
and not Case, was the proper remedy. 


Appeal from the Superior Court of Law of Montgomery 
County, at the Fall Term, 1851, his Honor Judge Batter 
presiding. 

Case, for breaking and otherwise injuring the plaintiff’s 
mill-dam. 

The plaintiff, in his declaration, alleged, that the defend- 
ant, who owned a mill above the plaintiff, on the same 
stream, repeatedly shut down his gates, particularly on 
Sundavs and at night, and after the water in the defend- 
ant’s pond had accumulated to as large a head as possible, 
raised his gates, and discharged his water in immense vol- 
umes, which ran with great force and violence, so as to in- 
jure the plaintiff’s dam below; and that these acts were 
done by the defendant wilfully, and with the intent to in- 
jure the plaintiff, and that he was injured thereby. 

The plaintiff introduced witnesses, who testified to facts 
sustaining the allegations in his declaration, as to the wil- 
ful injury of the plaintiff by the defendant, and further 
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that very large volumes of water ran, with great force and 
violence, against the plaintiff’s dam below, by the sudden 
raising of the defendant’s flood-gates, attached to his dam, 
by which the plaintiff’s dam was carried off, or essentially 
injured ; that the defendant had been in possession of his 
mill from seven to ten years; and that the plaintiff’s mill 
and dam were about one-half mile below the defendant’s. 
The plaintiff was in possession, and owned the mill below. 
Upon this evidence, the defendant’s counsel moved the 
Court to instruct the Jury, that the action could not be 
maintained,—as, from the evidence, the injury was imme- 
diate and wilful, and not consequential ; that, whatever in- 
jury was sustained, was by the wilful and immediate act 
of the defendant; and, therefore, that the action should be 
Trespass vi et armis. This instruction the Court declined 
to give; but instructed the Jury that the action was well 
brought ; whereupon, the Jury, under this instruction, ren- 
dered a verdict for the plaintiff. From the judgment there- 
on, the defendant prayed, and obtained an appeal to the 
Supreme Court. 


Mendenhall and Strange, for the plaintiff. The act 
done by the defendant, was on his own land, and though 
the injury might have resulted from, yet it was not the im- 
mediate act of the defendant. In such a case, an action 
on the case will lie. 3 Black. 209, 1 Chit. Pl. 144, 145, 
136; Hayward v Banks, 2 Ben. 1113; Adams v Ham- 
menway, 1 Mass. Rep. 145; Dodson v Mock, 4 D. & B. 
146, 1 Chit. Pl. 146. 

D. Reed, Kelly and Haughton, for the defendant. Whe- 
ther the act be wilfully done, is not the test. If the force 
be continuous, Trespass is the proper remedy. 1 Chit. Pl. 
118. Scott v Shepard, 1 Smith’s lead. ca. 216, Do. Grey's 
opinion, 2 Saun. Pl. and Ev. 853, 
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Pearson, J. The declaration alleges, that the plaintiff 
was the owner of a mill, about one-halt of a mile below a 
mill, on the same stream, owned by the defendant ; that the 
defendant repeatedly shut down his gates, so as to accumu- 
Jate as large a head of water as possible, and then raised 
them, so as thereby to discharge an immense volume of 
water, which ran with great force against the dam of the 
plaintiff, and swept it away; and that this was done by 
the defendant, wilfully, and with an intent to do theinjury. 
The only question is,can an action on the Case be sus- 
tained ? 

When the act itself is complained of, Trespass vt e¢ ar- 
mis, is the proper action. When the consequences, only, 
are complained of, then Case is the proper action; or, as 
the rule is expressed in the books, Trespass lies where the 
injary is immediate,—Case, when it is consequential. There 
is no difficulty as to the rule. The difficulty is as to its ap- 
plication ; and it sometimes requires an exceedingly nice 
perception, to be able to trace the dividing line. But this 
case is settled by authority, and there is no occasion to ree 
sort to reasoning, or to a discussion of principles, In 
Scott v Shepherd, 2 Blackstone, 892, Grey, C. J. cites a 
suit from the register, 95 a. of Trespass vi et armis, for 
cutting down a head of water, maliciously, which thereup- 
on, flowed down to, and overwhelmed another pond, which 
is our case. 

It is true that, in some cases, although the injury be im- 
mediate, the party has his election, and may waive the - 
trespass, and bring Case for the consequential damage. As, 
if one take another’s horse, he may elect to bring Trover, 
(which is an action on the Case,) or, if one, in driving his 
carriage, run on that of another, although the damage is 
immediate, Case may be sustained, alleging that the defend- 
ant so negligently drove his carriage, that it ran against 
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that of the plaintiff, and did creat damags; and the defend- 
ant is not allowed to defeat the action, by averring that 
ihe injury was more aggravated, for that in fact, he drove 
against the carriage of the plaintiff on purpose, and with 
an intent to do the injury, Williams v Holland, 10 Bing- 
ham, 116. But, if the declaration alleges, that the defend- 
ant took the horse from the possession of the plaintiff, in- 
stead of supposing that he found it; or, that the defendant 
wilfully drove against the carriage, instead of ascribing it 
to negligence, Case cannot be sustained, because these al- 
legations are inconsistent with the nature of that action, 
and it is simply an attempt to recover in Case, for a direct, 
wilful trespass, which is the peculiar subject of another 
form of action; To maintain Case, you must waive your 
ground of complaint on account of the trespass. Day v 
Edwards, 5'T. R. 648. It is apparent, then, that this 
right of election cannot exist, except in cases where there 
is a separate and distinct cause of action, besides the tres- 
pass. Admitting, for the sake of argument, this to be one 
of those cases, the plaintiff has no ground to stand on.— 
He has not waived the trespass—that is, the burthen of his 
complaint. But, it seems to us, this is not one of those 
cases ; and we are inclined to think, that Case could not 
be maintained, if the declaration had been ever so careful- 
ly or skilfully drawn. Suppose the defendant had planted 
acannon on his dam, and wilfully fired at the plaintiff’s 
dam, until it was demolished ; it could not be distinguished 
from the present case,—the only difference being in the 
kind of force: In the one, the dam is destroyed by metal 
propelled by the force of gunpowder ; in the other, it is de- 
stroyed by water, propelled by the force of gravitation,— 
the water being kept back, on purpose to increase the head, 
and thereby add te the power of the propelling force. Both 
are neither more nor iess than wilful trespass. And, al- 
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though the intent is not the test of liability, yet, when the 
damage is immediate, it is the test of the proper form of 
action. If the damage be immediate, and the act is wilful, 
Trespass is the only action. 

There is no question that the doctrine by which plain- 
tiffs, in certain cases, are allowed to waive Trespass, and 
bring Case, which is finally settled by authority, is an in- 
dulgence, granted on account of the difficulty of tracing. 
the dividing line; and the principle is, that the plaintiff 
may, without injustice to the defendant, take the most 
charitable view of the case. But this doctrine only ap- 
plies, when two causes of action are involved; then one 
may be waived, and still leave ground to stand on; but if 
the case involved merely a cause of action for T'respass, 
to allow an election to bring Case would be an absurdity, 
as if one wilfully shoots down another’s horse, or commits 
a battcry on the person. 


Per Curiam. Judgment reversed, and venire de nove. 
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A contract was as follows: A was to cultivate a plantation belonging to B, 
in the year 1849. A was to furnish the means and materials to make the 
crop, as far as he was able, and such as were not furnished by him were to 
be furnished by B. At the end of the year, B was to sell the crop and 
have one third, and then deduct all the expenses, and pay the residue tu A. 
Heid, that this was not a leasing of the land by the one party to the other, 
nor a case of hiring a laborer by the owncr of the land. But the parties were 
joint ewners of the crop; and B, having survived A, had a right to the 
property as joint owner, iu order to dispose of it according to the contract. 


Appeal from the Superior Court of Law of Martin coun- 
ty, at the Fall Term, 1851, his Honor Judge Catpwein 
presiding. 


This action is trover for some corn, peas and beans, and 
on not guilty pleaded, the case was this. Keel and Spruill 
made a bargain for the cultivation of a plantation belonging 
to Spruill, in the year 1849, as follows: Keel was to culti- 
vate the land, and furnish the means and materials to make 
the crop, as far as he was able; and such as were not fur- 
nished by him, were to be furnished by the defendant, and 
at the end of the year, the defendant was to sell the crop, 
and he was to have one third, and then deduct all the ex- 
penses, and pay the residue to Keel. Under the agreement 
the defendant put in several plough horses, and furnished 
provisions and other things ; and about 400 barrels of corn, 
and some peas and beans were made and gathered. In 
January, 1850, Spruill made a contract for the sale of the 
corn at $2 15 barrel, which was approved by Keel, but 
he died in February, before the delivery ot the corn, and 
the crops remained on the land in possession of the defend- 
ant, and he refused to deliver them to him, but delivered 
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them to the purchasers in March following. The Court 
held, that the action weuld not lie, and non suited the 
plaintiff, and he appealed. 


Biggs, for the plaintiff. 
Moore, for the defendant. 


Rurrin, C.J. This is not a case of leasing land by the 
one party to the other, nor of hiring a laborer by the own- 
er of the land, as it seemed to the Court. There was no- 
thing said as to the payment of rent or wages, as such, 
either in money or parts of the crop. But, on the contra- 
ry, the terms of the bargain shew it was intended, that 
there might be, as in fact there was, a joint cultivation, on 
joint account of the parties, with a particular provision 
for disposing of the crop, in convenient time and manner, 
in order to close the transaction, by paying the expenses 
out of the proceeds, and dividing the residue in the propor- 
tions agreed on. The value of the labor, and provisions 
supplied by the defendant was thus, a charge on the crop, 
and was not a personal debt of Keel, in the first instance, 
and would not become so, except for his proportion of the 
loss, in case the crop should not be sufficient to defray the 
expenses. The parties were, thus, joint owners of the 
crop, and the defendant, as survivor, had the right to the 
property, in order to dispose of it, according to the con- 
tract ; and, therefore, the plaintiff ought not to recover. 


Pea Cugtax. Judgment affirmed 





DECEMBER TERM, 1851. 


WILLIAM B. RHEM, ADM’R, §c. ». LEMUEL TULL AND AL. 


Where A, being in embarrassed circumstances, purchased a tract of land 
from B, and paid for it, aud then eawsed a deed to be made from B to A’s 
sons, with a view of defrauding hie creditors, Meld, The personal estate be- 
ing exhausted, and debts remaining unpaid, that A’e edministrator could 
not obtain a license from the Court, under the Act of 1846-7, to sell the 
suid land for the payment of the debts ; secause the fraudulent convey- 
ance was not made by the intestate himself, and the trust in the sons was 
one, Which could not have been sold by fi. fa. er attachment, in the life- 
time of A, nor could a Court of Equity interfere to enforce the perform- 
ance. The only remedy for the creditor was, by a suit in Equity, founded, 
not on the trust, but on the fraud, by which the preperty of A bad been 
withdrawn from the payment of A’s debts. 


Appeal from the Superior Court of Law of Onslow 
County, at the Spring Term, 1850, his Honor, Judge Barter 


presiding. 
The case is stated in the opinion of the Court. 


James W. Bryan, for petitioner. The Act of 1846, c. 1, 
Ired. Rev. 98, making real estate in the hands of Execu- 
tors and Administrators, when sold under the license of 
Court, assets for the payment of debts, is a literal copy of 
the Statute law of Massachusetts, upon the same subject, 
and was incorporated in our laws by our Legislature, from 
the Statute Book of that State. And it is held, where a 
Statute is enacted here, in the words of an English Statute, 
the judicial construction in England will be presumed to 
have been also adopted. Kennedy v Kennedy, 2 Ala. R. 
571. A judicial construction and interpretation have been 
given to this Statute by the Supreme Court of Massachu- 
setts. Drinkwater v Drinkwater, 4 Mass. Rep. 354. Hen- 
shaw v Blood, 1 Mass. Rep. 35. Gibson v Farley, 16 Mas. 
280. Stearns v Stearns, | Pick. 157. Ez parte Allen, 15 
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Mass. 58. Wellman vy Lawrence, Ib. 326. Heath vy Wells, 

5 Pick. 139. 

_ If the iands are liable to the payment of the intestate’s 
debts, the Administrator may lawfully sell them, on license, 
whether they are in possession of the heirs, or of his 
alienee or disseizor. For no seizin of the heir, or of his 
alienee, or of his disseizor, can defeat the naked authority 
of the Administrator to sell on license. And the purcha- 
ser, by virtue of his deed, may lawfully enter into the lands 
sold, and may count on his entry as a lawful seizin, and 
try his title, if it be disputed. The Administrator cannot 
defend in any real action brought against him, as Admin- 
istrator, by any person claiming as a purchaser from the 
intestate, whether the purchase be bona fide, or fraudulent, 

as to creditors. A recovery against him cannot prejudice 
_ the creditors, for their right to levy their execution on the 
land, and his right to sell on license, remain the same after, 
as before the recovery. Drinkwater v Drinkwater, 4 Mass. 
354. The Administrator may sell on license, to pay debts, 
although he is not in actual possession ; for, when an in- 
solvent intestate had conveyed land with intent to defraud 
his creditors, in such case it is held, that the intestate died 
seized as to creditors, and the land, being assets, may be 
sold in the possession of the fraudulent purchaser ; and the 
vendee may enter and maintain an action on his own sei- 
zin. Willard v Nason, 5 Mass. R. 240. But where a li- 
cense was granted to sell real estate for the payment of a 
debt, barred by the Statute of Limitations of actions 
against Executors and Administrators, it was held, that 
the creditor’s lien upon the real estate was gone; that the 
real estate was, consequently, no longer assets, and that a 


license to sell it was void, and that the sale conveyed no 


“title. Heath v Wells, 5 Pick. 139. 15 Mass R. 58. Well- 
man v Lawrence, 15 Mass. R. 326. 
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Where a debtor, with a view to defeat his creditors, pur- 
chased land with his own money, and procured the deed 
to be made to a third person, under a parol agreement, that 
the land should be held in trust for such debtor; it was 
held that the conveyance was fraudulent and void as to his 
creditors, who might levy their executions upon the land; 
and that such levy would give them a good title against 
the grantee. Goodwin v Hubbard, 15 Mass. R. 210. Hen- 
derson v Hoke, 1 Dev. & Bat. Eq. 119. Gowing v Rich, 
1 Ired. R. 553. Dobson v Ewing, 1 Dev: & Bat. oat 573. 

No counsel for the defendants. 


Pearson, J. This is a petition by the administrator of 
William Tull, for licence to sell the real estate, under the 
provisions of the act of 1846, Ch. 1. . 

The petition shows, that the personal estate has been ex- 
hausted, and there are debts unpaid to a large amount. It 


sets forth, that the intestate, a short time before his death, 
being much in debt, purchased of one Foy,a tract of land 
at the price of $3250, paid the purchase money, and for the 
purpose of defrauding his creditors, caused the title to be 
made to two of his sons, who, with the other children, are 
made parties defendant. The defendant demurred, and 
the demurrer was sustained by the Court, the a dis- 
missed, and the plaintiff appealed. 

The demurrer raises the question, does this case eome 
within the operation of the Act of 1846? 

This Statute makes an important change in the law, re- 
lative to the real estate of deceased debtors. It evidently 
was the intention of the Legislature to give ita very com- 
prehensive operation. This being the first case, calling for 
its construction, we have devoted to it much considera 
‘tion, with a desire fully to carry out the intention, and to 
avoid all difficulty hereafter, by taking a fair start. 
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The 11th section enacts: “ The real estate, liable to be 
sold under this Act, shall include all rights of entry, and 
rights of action, and all other rights and interests in lands, 
tenements and hereditaments, which, by law, descend to the 
heirs of the deceased; and all lands which the deceased 
may have conveyed, with intent to defraud his creditors ; 
provided, that only such land shall be liable to be sold, as 
would have been liable to attachment, or execution, by a 
creditor of the grantor, in his lifetime.” 

The case before us is not embraced by either clause of 
this section. No right or interest, legal or equitable, de- 
scended to the heirs of the deceased. His two sons ac- 
quired the lands by purchase, and not by descent; it was 
conveyed to them in trust for their father, with an intent 
to defraud his creditors. This trust was not fit to be en- 
forced by a Court of Equity, and neither the father, or the 
other children, could be allowed to set it up. In fact, it 
could not, as a trust, be recognised in favor of any person ; 
a Court of Equity could not recognise and enforce it as a 
trust, even in favor of a creditor. The equity of a credit- 
or for relief, would not be based on the idea of such a fraud- 
ulent and corrupt trust; but upon the distinct ground of 
the fraudulent intent to withdraw the estate of the debtor 
from the payment of his creditors. As there was no trust, 
which a Court of Equity could recognise, the Administra- 
tor cannot, under this clause, entitle himself to the license 
to sell, by claiming to represent the deceased debtor, or his 
heirs; for, in contemplation of law, he had no right or in. 
terest, and, of course, nothing could descend to them. 

The other clause of the section gives the Administrator 
a right to a license to sell all land, which the deceased may 
have conveyed, with intent to defraud his creditors, under 
the idea of his representing them. We have noticed the 
fact, that, by this clause, the personal representative has 
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more power over land, than he possesses over a chattel ; 
he is bound by the gift, and creditors can only impeach it, 
by an action against the donee, as Executor de son tort, 
This would be a strong argument in favor of allowing this 
clause to embrace any and every case of fraud in regard 
to land, but for the restriction which is put on such a lati- 
tude of construction by the proviso. This confines it to 
such land, as would have been liable to attachment or ex- 
ecution, by a creditor of the grantor, in his lifetime. Here 
it is seen, that the land contemplated, is such as the deceas- 
ed had conveyed, as grantor ; and such as a creditor could 
have reached by attachment or execution. The land in 
question is, necessarily, excluded from the operation of the 
Statute, on both these grounds. It was not conveyed by 
the deceased, as grantor, nor was it liable to attachment or 
execution, by a creditor, because the Statute, 13 Eliz does 
not apply to it, for this plain reason, if the conveyance to 
the sons is treated by the creditors as a nullity, the title is 
still in Foy, the original owner. 

But it is said, although the land in this case could not have 
been sold by execution, under the Statute of Elizabeth, yet 
there was a trust in favor of the deceased debtor, which 
could have been sold by execution, under the Act of 1812, 
Rev. Stat. ch. 45; and, as the Administrator is intended 
to represent creditors, a liberal construction, which is called 
for by the manifest intention to give the Statute an exten- 
ded cperation, will include all lands, which the deceased 
had conveyed, or caused to be conveyed, with an intent to 
defraud creditors, provided, it could have been reached by 
execution, in the lifetime of the debtor. 

To this view there are two fatal objections: First, the 
words of this clause evidently confine it to land, which had 
been conveyed by the deceased, and which would have 
been liable to be sold, as land, under an execution by the 
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creditors of the grantor. Sccondly, the land bzing, by the 
direction of the deceased, conveyed to his two sons in trust 
for himself, with an intent to defraud his creditors, was an 
attempt to create a trust, which failed, because such a 
trust could not be enforced in a Court of Equity, as ex- 
plained above ; and, consequently, it was not such a trust, 
as was liable to be sold by the Act of 1812. That Act in- 
cludes only such trusts, and equitable interests, as are re- 
cognised, and can be enforced by Courts of Equity. ‘The 
purchaser comes in under the cestui que trust, and acquires 
from him the trust, which draws to it the legal estate, in 
the same way as if a Court of Equity had decreed a con- 
veyance. Of course it cannot apply where there is no 
trust which that Court recognises, or will execute, even in 
favor of a creditor, upon the footing of a trust. In this 
the operation of the Act of 1812 differs from that of the 
Statute of Elizabeth; there, the land is sold, and the pure 
chaser takes title above, and in spite of, the fraudulent do- 
nee, the conveyance of the debtor being treated as a nul- 
lity ; whereas, under the Act of 1812, the trust is sold, and 
is treated throughout as a valid subsisting right, which may 
be set up and enforced. 

In our case, there is no such valid, subsisting trust ; and 
the creditors must go into Equity, not on the notion of a 
trust, but because the estate of the debtor has been put into 
the hands of third persons by a fraudulent contrivance. 


Per Curiam, The decree sustaining the demurrer af- 
firmed. 
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THE STATE vs. MOSES DEAN. 


Where there was a conspiracy to commit an effence, it is not competent on 
the trial of one of the conspirators, to give in evidence the declarations of 
another conspirater, made after the offence bad been committed ; because 
they were not made in furtherance of the common design. 

The case of State vy George, 7 Ire. 329, cited and approved. 


Appeal from the Superior Court of Law of Guilford 
County, at the Fall Term, 1851, his Honor Judge Ex.is 
presiding. 

This was an indictment under the statute for stealing a 
slave. The three first counts in the bill charged, that the 
slave was the property of one Phillip G. Smith, and the 
fourth the property of one James White and James Brown. 
The defendant pleaded not guilty, and upon the trial at the 
present term of the Court, the solicitor called one Phillip 
G. Smith, the alleged owner of the slave, as a witness in 
behalf of the State, who testified that the slave Lewis ran 
away from his plantation in Anson county, in the month 
of October, 1850, and was not seen by him until he was 
taken out of jail in Tazewell county, Virginia, in May, 
1851: that the negro belonged to him, and was brought 
back to this State. 

James White, a witness for the State, swore that on the 
first of January last, he and one James Brown arrested the 
slave Lewis, in Guilford county, and were making arrange- 
ments to carry him to jail in Greensboro’, as a runaway 
slave, when the prisoner passed by the house, where they 
were, with his wagon. He asked some question of the 
slave, and had a conversation with him and Brown. The 
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latter stated to the prisoner that they had no veiiicle to 
carry the negro to jail in, and proposed to him to carry 
him in his wagon. After some further conversation, the 
prisoner agreed to do so for the sum of one dollar and fifty 
cents, provided the witness and Brown would meet him on 
the road to Greensboro’ at the house of one Bowman, while 
he, the prisoner, should go by his residence, and discharge 
the load which he then had in his wagon. After this, the 
witness and Brown proceeded with the slave to the house 
of Bowman, and soon thereafter the prisoner drove up with 
his wagon, and went a hundred yards beyond the house 
before he stopped: that the witness carried the negro out, 
and the four proceeded on their way in the direction of 
Greensboro’. No one at Bowman's saw the prisoner, it 
then being dark, and his wagon was stopped beyond the 
house. About a mile froin the house of one Pegg on the 
road, the prisoner made a proposition to turn back with the 
slave, and keep him until a reward should be offered, and 
also said his horse was worried, and the weather very cold. 
‘I'he witness and Brown opposed this proposition. The 
prisoner proposed to stop at Pegg’s as they passed, to get 
some liquor. As they approached the house, he sent the 
witness and Brown in with a ten dollar bill, which he gave 
them to buy liquor, and he drove on about seventy-five 
yards beyond the house with the wagon, before he stopped. 
It was still dark, and the witness and Brown bought the 
liquor and followed on after the prisoner, When they 
overtovk him in the road, and they all drank together, the 
prisoner again complained of the cold and said his horse 
was tov much fatigued to proceed. He also proposed to 
take the negro and keep him for a few days in a vacant 
house of his, in order to give time for a reward to be off:r- 
ed: said he would take the papers and would see when the 
reward was offered, and would then proceed to jail with 
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him: that by waiting a while they might secure the reward, 
and he also said, it would not do to let any one see the 
slave in his possession, as it was against the law. The 
witness and Brown objected to this course at first, but sub- 
sequently assented. It was agreed, that the prisoner should 
keep the slave, until the weather changed and a reward 
should be offered. They all :hen went back to a vacant 
house, about a quarter of a mile from the residence of the 
prisoner, where they remained during the night with the 
slave. The next morning the witness and Brown returned 
to their homes, leaving the siave in the old house with the 
prisoner. On Saturday following, the witness returned and 
asked the prisoner if he had carried the negro to jail. He 
replied that he had not: thatno one knew where the slave 
was except himself and another: that he could go to him 
then, and expected to do so again, and would shoot any one 
whom he should discover watching him. He said they 
could only have gotten five dollars by carrying the negro 
to jail. A few days after this, the witness again saw the 
prisoner, who said that one Abram Weaver had taken the 
negro off, where no one could get him. Subsequently, the 
witness, Brown, and the prisoner were arrested under a 
charge of stealing the slave, and while in the jail together 
at Greensboro’, the two first told the prisoner that if he had 
taken the negro on to jail as agreed upon, they would not 
have been where they then were. To which he replied by 
requesting them to stick to what they had said, and should 
they all be convicted, he would come out and exculpate 
the witness and Brown, and take all upon himself. 

Upon cross examination, the witness said that he had 
heretofore made a different statement in his petition for a 
habeas corpus, and to various other persons; that on 
the night of the first of January, as they returned, he told 
Brown that the slave had escaped, as they were carrying 
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him to jail. This statement, he said, was made to several 
persons in pursuance of an understanding with the prisoner, 
when they turned back with the slave. The wituess was 
told that he would be released and made a witness against 
the prisoner, if he would come out and tell all about the 
matter. 

James Brown was next called by the State, who gave the 
same account of the arrest of the slave, as the witness 
White, together with the contract with the prisoner to car- 
ry him to jail, their progress on the road to Greensboro, 
and turning back at the instance of the prisoner, with the 
other incidents spoken of by the witness. He saw the 
prisoner a few days after, and threatened to make the cir. 
cnmstances connected with the slave public. ‘The prison- 
er said, if he did, that the witness and White would be pun- 
ished, as they, alone, had been seen with the slave. He 
also said, that no one knew where the slave was, except 
himself and another. After this time, he said that one 
Abram Weaver had come and taken the slave off with 
him. 

Other evidence was given, tending to show a conspiracy 
between Weaver and the prisoner. 

The counsel for the State proposed to give in evidence 
the declarations of Weaver to a witness, as to the manner 
of his getting the negro from the prisoner, and carrying 
him to Virginia at the request, and as the agent, of the 
prisoner. These declarations were objected to by the pris- 
oner’s counsel, first, upon the ground that no conspiracy 
had been shown between Weaver and the prisoner; and 
secondly, because in no event would the declarations after 
the transaction, in the absence of the prisoner, and merely 
reciting the occurrences, be admissible against the prisoner. 
The Court was of opinion, that the acts and declarations 
of Weaver were admissible, as confirmatory of the wit- 
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nesses, White and Brown, so far as they tended to prove 
a conspiracy between Weaver and the prisoner. And 
thereupon, the witness swore, that Weaver told him, that 
he had gotten the negro from the prisoner, and taken him 
over to Virginia as his agent. 

Mr. Hamlet, for the State, swore to the same purport. 

The Court charged the Jury, among other things, that if 
the prisoner received the negro from White and Brown, 
under the pretence of carrying him to jail, but with the 
intention, at the time, of stealing him; and in this manner 
got possession of the slave, and carried him off, he would 
be guilty, as charged in the fourth count in the bill, for 
taking from White and Brown, provided they should be of 
opinion that they had arrested him as a runaway slave, and 
were in the act of carrying him to jail, in good faith ;— 
that such a possession would constitute a sufficient prop- 
erty in White and Brown to the slave, to sustain the charges 
in the fourth count in the bill; that such a property in them 
was not inconsistent with a general property in Smith, at 
the same time ; That, if they all had the negro in posses- 
sion, with the honest intention of carrying him to jail, and 
concluded to turn back, and keep him till a reward should. 
be offered, they would thereby lose the control, which the 
law gave them over the slave as a runaway, so soon as 
they started back with this intention; and the possession 
would, at once, rest exclusively in Smith, the general-own- 
er, and a subsequent taking from the old house would be 
a taking from Smith, should they believe that he was, really, 
the owner. The prisoner’s counsel moved the Court to in- 
struct the Jury, that, when White and Brown took up the 
slave, as a runaway, the act was lawful, and they had a 
special propzriy in him, to the extent of the reward given 
by law ; and, if they committed him to the custody of the 
prisoner for safe keeping, until the weather should get bet- 
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ter, the carrying him away by the prisoner, was not a lar- 
ceny, but simply a breach of trust, as no larceny could be 
committed without a trespass. 

The Court expressed the opinion, that this would be the 
law under the supposed state of facts, but that the evidence 
was, that the object, in keeping the slave away from jail, 
was to wait until a reward should be offered, in addition to 
the reason concerning the weather, and that this would be 
such a breach of trust, as would vest the property in the 
general owner. The Jury returned a verdict of guilty, on 
the fourth count in the bill, and not guilty on the ‘three first. 
The prisoner’s counsel moved for a new trial, first, because 
the evidence would not sustain the verdict; second and 
third, for misdirection, and admission of improper testi- 
mony. The rule was allowed, and subsequently dischar- 
ged,—the Court being of opinion that the declarations of 
Weaver tended to show a conspiracy between him and the 
prisoner, to take the negro from the State and sell him. A 
conspiracy being the assert of two minds, or more, to do 
an unlawful act together, the admission of each one, sepa- 
rately, to that effect, would be evidence of the combination 
of all; and such a conspiracy, when established, would 
tend to corroborate the two witresses, White and Brown, 
and to characterise the previous acts of the prisoner.— 
That though they had been admitted but for the former 
purpose, it was a restriction favorable to the prisoner. 
Judgment was then rendered against the prisoner, and he 
appealed. There was a verdict of guilty. 


Attorney General, for the State. 

John H. Bryan, for the prisoner. The prisoner was con- 
victed under the fourth count of the indictment, charging 
the property to be in Brown and White, who apprehended 
the runaway. They have not that special property in the 
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slave, which the law contemplates as the subject of larce- 
ny. They were, merely, in the discharge of a police duty, 
in apprehending the slave; their possession was not deri- 
ved from the absolute owner, but they had a naked author- 
ity, conferred by the law, for the purpose of carrying the 
negro to jail. State v Williams, 8 Ired. 147. But if they 
were bailees, with a special property, they, certainly, are 
not the owners contemplated by the Statute. Their inter- 
est, as seems to have been admitted, was of the value of 
three dollars,—the sum allowed by law for the apprehen- 
sion of the slave. Was this interest intended to be pro- 
tected by the penalty of death? We cannot suppose so, 
without ascribing to the Legislature a confusion of all ideas 
of policy and humanity. ‘lhe preamble to the old Act 
speaks of the practice of stealing and carrying away slaves 
and free negroes. This certainly shows that the Legisla- 
ture did not have in view such an offeace as that described 
in the fourth count. 

There must be a taking invito domino. Here, if Brown 
and White are to be regarded as the temporary owners: 
there was no taking against their consent,—for they agreed 
with the prisoner, that he should keep the slave, until a re- 
ward should be offered, and thus conspired with him to de- 
fraud both the law and the absolute owner; and in this, 
the prisoner acted as their agent, and he defrauded them as 
well as the absolute owner. How can they be heard to 
complain in a Court of justice, that they have been deprived 
of the fruits of this iniquitous scheme ? and their rights are 
now alone in question, aggthe conviction was only under 
the 4th count, laying the"property in them. 

As to the admissibility of the delarations of Weaver, it 
must not only be established that he was the agent of Deans, 
but he must have been acting as agent at the time of the 
declarations made ; Fairlie v Hastings, 10 Ves. 126, Garth 
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v Howard, 28 E. C. L. R. 275, 1 Greenl. Ev. s. 113. It 
is of the more importance that the declarations should be 
thus restricted, asthe principal is bound by the declarations 
of an agent while transacting his business, although the 
agent may be mistaken. The doctrine is the same as to 
conspirators, The facts stated in evidence exclude the idea 
of any conspiracy between Weaver and the prisoner, to 
effect the larceny of the slave, which is the charge in the 
indictment— Weaver does not appear until that act is ac- 
complished—he could only be concerned in receiving the 
negro, &c. 


Mendenhall and Morehead appeared on the same side. 


Pearson, J. There was evidence tending to show, that 
the prisoner had stolen the slave, and had procured one 


Weaver to take hi.n to the State of Virginia, and sell him, 
in 1851. The slave was a runaway, and had been arrested 
by one White and one Brown, and they were the witnesses 
mainly relied on by the State, to make out the case. A 
witness called by the State swore, that, in April, 1861, he 
went to Virginia in search of the slave,—found him in the 
possession of one Lowder, to whom he had been sold by 
Weaver,—committed the slave to jail, and caused Weaver 
to be arrested on a charge of negro-stealing. The State 
then offered to prove by this witness, that, after dis arrest, 
Weaver told the witness that he had got the slave from the 
prisoner, and had taken him over to Virginia, and sold him, 
as his agent. ‘This evidence objected to, on the part 
of the prisoner, “first, on the Bona, that no conspiracy 
between the prisoner and Weaver had been shown ; second, 
because, in no event, would the declarations of Weaver, in 
the absence of the prisoner, and after the transaction, and 
merely reciting the occurrences, be admissible as evidence 
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against the prisoner. The Court was of opinion, “that the 
declarations of Weaver were admissible, as confirmatory of 
the witnesses White and Brown, so far as they tended to 
prove a conspiracy between Weaver and the prisoner.”— 
The evidence was adinitted, and for this the prisoner ex- 
cepts. 

The exception is well founded ; and it is unnecessary to 
notice the other points, or to state the case any further. 

Admit it to have been proven, that there was a conspira- 
cy between the prisoner and Weaver, by which it was 
agreed that the one was to steal, and the other was to take 
the slave to Virginia and sell him. ‘The evidence of such 
a conspiracy was very sliglit, and his Honor seems to have 
considered it insufficient, for he puts the admissibility of 
the evidence on the ground, that it was confirmatory of the 
witnesses, so far as they tended to provea conspiracy. But, 
admit the conspiracy to have been proven: There is an 
actual impossibility that these declarations could have been 
used, in furtherance of the common design, for they were 
made after the matter was over, and after Weaver was ar- 
rested, when it served his purpose to put the biame on the 
prisoner ; and he was directly interested in making a state- 
ment, according to which he, himself, could not be con- 
victed under the Statute. But apart from this peculiar cir- 
cumstance, it is sufficient to say, the declarations were not 
made in furtherance of the common design, and were, for 
that reason, inadmissible. This very point is decided, State 
v George, 7 Ired. 321, and the decision is so well sustained 
by authority, and upon principle, as not to call for another 
word. 


Per Curtam. Ordered to be certified accordingly. 
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WILLIAM HIATT vs. WILLIAM H. SIMPSON. . 


An attachment, like a warrant, need not contain any certain day of return, 
and conforms to the Statute, if made returnable “ within thirty days” from 
its date. 

When a Justice of the Peace renders a judgment, in a case where he has ju- 
risdiction, everything is presumed to have been done, which it was neces- 
sary to do, in order to make the judgment regular ; and his judgment, like 
a judgment given in a Court of Record, 1s in full force, until reversed, 

The case of Duffey v Averitt, 5 Ired. 458, cited and approved. 


Appeal from the Superior Court of Law of Anson 
County, at the Fall Term, 1851, his Honor Judge Barter 
presiding. 

This was an action on the Case, for taking and convert- 
ing a certain quantity of lumber, belonging to the plaintiff, 
to the defendant’s use. The defendants justified under an 
attachment, which one of the defendants, acting as an offi- 
cer, professed to have levied upon it, as the property of one 
Allen Chancy, and alleging that the conveyance from Chan- 
cy to the plaintiff was fraudulent against creditors. It was 
objected on the part of the plaintiff, among other things, 
that the attachment was void, and was no protection to the 
defendant, and especially because, so far as the execution is- 
suing upon the attachment is concerned, it was void, as it 
appeared upon the proceedings themselves, that the judg- 
ment was rendered without any publication, or other notice 
to the defendant in the attachment.—And that the attach- 
ment, itself, was void, because not made returnable to any 
particular day. And the plaintiff offered to prove, that the 
day mentioned in the attachment, as that on which it was 
returnable, had been interlined since its execution, fraudu- 
lently, by the defendants, or one of them, but the Court 
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overruled both objections of the plaintiff, and held that the 
judgment in the attachment was good,—that notice was 
necessary, but that that was to be presumed to have been 
given by the Justice in this’ case, who granted the judg- 
ment; and that the attachment was good, without any par- 
ticular day of return being mentioned in it, if it stated that 
it was returnable within thirty days, which it did, and that, 
therefore, the insertion of the particular day by the defend- 
ant, or any one else, wou!d make no difference, A verdict 
having been rendered in favor of the defendants, and a rule 
for a new trial discharged, and judgment rendered for the 
defendants, the plaintiff appealed. 


Strange, for the plaintiff. 
D. Reed, for the defendant. 


Pearson, J. The attachment, under which the defend- 
ant justified, was made returnable “ within thirty days from 
its date,” but did not specify any particular day for its re- 
turn. The plaintiff insisted, that it was void, by reason of 
this omission. ‘The provisions in reference to the return of 
warrants and attachments, within the jurisdiction of a sin- 
gle Justice, are expressed in the same words, “on or before 
thirty days after date thereof.” Duffey v Averitt, 5 Ired. 
458, decides, that a warrant need not contain any special 
day of return, and conforms to the Statute, if made return- 
able within thirty days from the date thereof. This, it 
seems to us, settles the question as to attachments, also. 

It was contended by the counsel for the plaintiff, that 
there is a difference between warrants and atiachments, 
which calls for a different construction of the same words ; 
for, in warrants, the defeudant may be notified of the re- 
turn day by the officer, whereas, in attachments, the defen- 
dant is absent, and can receive no such notice, and, there- 
fore, the day ought to be specified in the writ. The fallaey 
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of the argument is in this: a warrant is returned for trial 
and final judgment,—an attachment is returned merely to 
possess some single Justice of the case, whereupon it be- 
comes his duty to cause advertisement to be made for thirty 
days, during all of which time, the defendant may apply to 
him, and replevy and enter his defence, so as to prevent 
final judgment. It might, in some cases, be convenient for 
the defendant in a warrant, it it specified a particular day 
for its return; it can never be so in an attachment, if the de- 
fendant is absent, for he, of course, cannot know of it, until 
the advertisement ; but, in truth, a specific return day would 
be inconsistent in either case, as the process is returnable 
before any Justice of the Peace, and they are not presumed 
to have stated days or places for business. 

A final judgmeut was rendered by the magistrate, before 
whom the judgment had been allowed, after the expiration 
of thirty days from the time of the retarn. But it does not 
appear by the proceedings, that due advertisement had been 
made, and the plaintiff insisted, that, on this account, the 
judgment was void, and, therefore, the defendant could not 
impeach the assignment of the debtor, as void against credit- 
ors, on the ground of fraud. The general rule is, that there 
must be a judgment establishing the debt, in order to im- 
peach an assignment, as void against creditors. It would 
seem, however, that an attachment forms an exception, and 
the officer, at least, may justify the levy under the writ, as 
he is thereby required to take the property into his posses- 
sion before the judgment. But we pass by this question, 
for we consider the judgment valid. Ch. 31, sec. LOS of 
the Revised Statutes, provides, ‘“‘ Every judgment given in 
a Court of Record, or before a single magistrate, having ju- 
risdiction of the subject, shall be, and continue in full force 
until reversed according to law.” This puts judgments of 
single magistrates on higher ground, than the judgments of 
inferior tribunals, according to the English law, and as the 
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magistrate had jurisdiction in this case, everything is pre- 
sumed to have been done, which it was necessary to do, in 
order to make the judgment regular, and his judgment, like 
a judgment given in a Court of Record, is in full force un- 
til reversed. 


Per Curiam. Judgment affirmed. 


THE BANK OF THE STATE OF NORTH CAROLINA os. THE 
PRESIDENT ayn DIRECTORS or THE BANK or CAPE FFAR. 


The maker of a promissory note, made payable on demand at a particular 
place, is not bound to pay it until it is presented at the place where it is ex- 
pressed to be payable. And there is no ground for a distinction upon this point, 
between notes made by a natural person and these made by a corporation. 
Nor can such a note be used as a set off or offered as a payment to the 
maker, unless so presented. 

Corporations, though not mentioned in the Constitution of the United States, 
are within its provisions, as they are within the provisions of any other gen- 
eral law. 

A legislative charter to a corporation is a contract of inviolable obligation, and 
no State can constitutionally pass any law impairing such contract. 

The act, therefore, passed at the session of the General Assembly, 1850-’51, 
entitled “An Act in relation to exchanges of notes between the several 
banks of this State,” which declares, that when a bank or its branch presents 
for payment a note of another bank, the latter may pay its note with a 
note or notes of the same, without regard tu the place where the same may 
be payable, is contrary to the Constitution of the United States, and there- 
fore void. d 


Appeal from the Superior Court of Law of Wake Coun- 
ty, at the Fall Term, 1851, his Honor Judge Catpweu. 
presiding. 
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This is assumpsit ona Bank Note, for $100, dated Octo- 
ber Ist, 1844, and payable to P. Rand, or dearer on demand 
at the branch bank of Cape Tear, at Raleigh: pleas, non 
assumpsit and set off; and a case agreed was submitted to 
the Court to the following effect : The note belonged to the 
Bank of the State at Raleigh, and the Vashier, through a no- 
tary public, presented it at the branch bank of Cape Fear 
at Raleigh, on the 21st of March, 1851, and demanded pay- 
ment, and the Cashier of the said branch bank then offered 
in payment two bank notes for $50 each, issued by the 
plaintiff and payable on demand, the one to the bearer at 
the plaintiff’s branch bank at Milton, and the other to the 
bearer at the plaintiff's branch bank at Wilmington, and 
refused to make payment in any other wav. The plain- 
tiil’s Agent refused to accept payment in that mode, and 
this suit was then instituted. The Superior Court gave 


judgment pro forma for the defendant, and the plaintiff ap- 
pealed. 


J. HE. Bryan, for the plaintiff. 
W. Hf. Haywood, for the defendant. 


Rurrr, C.J. The defence would not be available at 
common law under either issue. By presenting the note 
fur payment an action arose to the plaintiff as the holder ; 
and it is fully settled, that a promissory note, made payable 
in the body of it on demand at a certain place, becomes 
due only upen a presentment at that place. Hence, the 
offer of the two notes for $50 in payment did not amount 
to payment, nor do they bar by way of set off. There was 
at one period a conflict of judicial opinions in England, in 
respect to an acceptance of a bill of exchange, whether, if 
given “payable at a particular place” it was to be consid- 
ered a general acceptance or a special one, requiring pre- 
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sentment at the place named; and the point was not set- 
tled, until the opinions of the Lord Chance!lor and all the 
Judges were taken on it in the case of Rowe v Young, 2 
Bligh 391, and 2 Brod. & Bing. 180. It was there held, 
that a declaration on such an acceptance was bad, because 
it did not aver presentment at the designated place. No 
one of the Judges expressed a doubt, that, notwithstanding 
some previous nisi prius cases, the law was, that, it one 
promise by his note to pay at a particular day and place, 
there must be a demand there. Lord Eldon explicitly laid 
that down as the established law, and he stated the reason 
to be, that the place stands in the body of the instrument 
as a part of it, which must be declared on as it is, and pro- 
ved as described in the declaration. Indeed, it is apparent, 
that it is an important part of the contract. For, when 
one engages to pay money generally, without mentioning a 
place for the payment, the law is, that the debtor must seek 
the creditor, whether the payee or his assignee, and at his 
peril find him, in order to save himself from the payment of 
interest and an action. By specifying the place, both par- 
ties are saved the trouble, but especially the maker, as he 
knows where to take the money to meet his note at matu- 
rity. The law cannot be said to be settled in the United 
States exactly in the same way; as in some, and perhaps 
most of the Courts, a distinction has been taken. that the 
declaration need not aver the presentment at the place, but 
the want of it may be alledged as matter of defence, if a 
loss arose therefrom, and the debtor will be discharged pro 
rata; asif the note be payable at a bank, and the debtor 
deposit the money there, and the bank afterwards fail. With- 
out going through the cases in this country in detail it suf- 
fices to refer to that of Wallace y McDonnell, 13 Peters, 
36, in which most of them were cited, and considered by 
the Supreme Court as establishing that rule, and it was then 
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adopted. It has indeed been questioned both by Chancel- 
lor Kent and Mr. Justice Story, who hold the rule laid 
down in England to be the true one, according to the plain 
sense of the contract. But it is not material, which posi- 
tion is right in respect to notes payable at a certain day as 
well as place ; since no one, either in England or here, has 
supposed, that presentment of a promissory note was not 
indispensable when, in the body, it is payable on demand 
at a particular place; which is our case. Even the Court 
of Kings Bench, whose judgment in Rowe v Young, as to 
the special acceptance of a bill, was reversed in the House 
of Lords, held this on demurrer to a declaration by the 
bearer of a note payable on demand, against the maker, in 
which presentment at the designated place was not averred. 
Saunderson v Bowes, 14 Kast 500. The judgment was 
founded on this: that the maker did not appear to have 
been in default before suit brought ; and that has not sub- 
sequently been questioned any where. The cases in this 
country, in which it was held, that the declaration need not 
aver the presentment of a note payable at a certain day 
and place, distinctly admit it is otherwise as to a rote pay- 
able on demand ata certain place. It is expressly laid 
down in Wallace v McConnell, that upon a note of the 
latter kind the declaration must aver a demand at the place ; 
and Mr. Justice ‘Thompson in delivering the opinion of the 
Court, gives the reason that, until a demand, the debtor is 
not in default, and so there is no cause of action. There 
is, therefore, now no doubt, as to the common law, iu re- 
spect to notes of this kind made by a natural person ; that 
the maker is not bound to pay them, until presented at the 
place, where they are expressed to be payable. And there 
is no ground for a distinction upon this point between notes 
made by a natural person and those made by a corporation. 
The reuson is not less applicable to bills of an incorporated 
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bank, payable on demand at different branches ; which, for 
purposes of local accommodation, the law generally requires 
to be established upon shares of the capital adequate to 
meet the notes issued at the respective branches, iu respect 
to which punctuality is of the utmost consequence to the 
public, and is usually enforced under heavy penalties. 
Every one knows that no individual or bank can at all times 
and every where discharge all outstanding liabilities, due and 
not due; which would make credit useless. Then, each 
point of a banking institution, having branches, has its own 
liabilities and must have its own resources ; and it can only 
fulfil its engagements to the public, when left to manage its 
own funds without impediment from thelaw. If ihe funds 
appropriated to the business at one place, instead of being 
left for that purpose, may be daily diverted therefrom at the 

. pleasure of the holders of the notes of every other part of 
the institution, it would be manifestly impossible for the 
bank and its branches to meet their notes for any length of 
time. It is therefore apparent, that the provision in the 
notes, that they are payable on demand at the several branch- 
es, is of their essence ; and consequently there is at common 
law no liability on such a note but for not paying it, when 
demanded according to its tenor. 

The defence, however, is not founded on the Common 
Law, but upon an Act passed at the last session of the As- 
sembly, entitled “ An Act in relation to exchanges of notes 
between the several banks of this State.” Yet, the discus- 
sion of the rule at Common Law was not the less needful, 
in order to a proper understanding of the nature of the 
contract constituted by notes in this form, and of the ope- 

ration of the Statute, if it be effectual.—Its principal pro- 
vision is, that when a bank or its branch presents for pay- 
ment a note of another bank, the latter may pay its note 
w:th a note or notes of the former, without regard to the 
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place where the same may be payable. It is clear that the 
case before the Court, is within the Act, and that the ques- 
tion is, as to its validity —With all respect to the Legisla- 
ture, and every disposition to carry out its will, if recon. 
cileable with the fundamental law, the Court is, neverthe- 
less, constrained to declare this enactment to be plainly 
contrary to the Constitution of the United States, and, 
therefore, inoperative. It is so, both upon the ground, that 
the Act violates a provision of the charter to the plaintiff, 
and upon the principle, that it interferes with, and violates 
substantive provisions of the notes of the two parties— 
which can no more be done with respect to the contract of 
a corporation, than that of a natural person —For the 
Court supposes it to be clear law, that a corporation is, like 
an individual, bound by, and may take benefit of, the gener- 
al jaws, where it is within the reason of them, unless there 
be particular modifications in the charter. It is not doubt- 
ed, for example, that a bank is within the Statute avoiding 
usurious contracts, though no restraint, as to the rate of 
interest it may take, be expressed in the charter. For, 
while there are stringent prohibitions against oppression on 
the needy, by individuals with their limited means, much 
more must it be supposed to be contrary to the Legislative 
intention, that banks, with their large associated wealth and 
power of making the demand for money easy or tight, 
should be without restraint upon their exactions on borrow- 
ers. ‘The charters, indeed, usually prescribe a rate of in- 
terest or dissount. But such clauses have their operation, 
in preventing the effect on the bank of a change of the 
rate of interest by a subsequent general law, and in ma. 
king the corporation amenable to the State for a violation 
of its charter. They dv not affect contracts with the 
banks, because there is no provision in them for the 
avoiding those on which a greater rate is reserved, but that 
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is left entirely to the general law. Since then, the res- 
traints of general laws apply to corporations, when they 
are within the reason of those laws, unless excepted, so they 
are entitled to all the benefits of those laws, like other per- 
sons, unless excluded therefrom by the charter. It has been 
already shown, that a natural person is not bound to pay & 
note made payable on demand at a particular place, unless, 
or until it be presented there ; and that he is not bound to 
pay at another place, for the good reason thaf except at 
that designation, he may not be prepared with the means 
for paying, and may not be able to raise them there with- 
out loss. Hence, that part of the note is an essential in- 
gredient in the contract, and a Statute, requiring the cre- 
ditor, in his natural capacity, to take from his debtor, in 
payment of a sum due to him at one place, which had nev- 
er been there demanded, would be plainly incompatible 
with those two provisions in the Constitution, which re- 
strain a State from making anything but gold and silver 
coin a tender in payment of debts, and from passing any 
law impairing the obligation of contracts. Art. 1, sec. 10. 
The Statute under consideration is likewise within that 
clause of the Constitution. For, although that instrument 
does not mention corporations by name, yet they are with- 
in it, as a part of the general law, for the reason already 
given; and it has, accordingly, been repeatedly held 
throughout the Union, for example, that a legislative char- 


ter to a corporation, is a contract of inviolable obligation,” 


within that instrument, and that a corporation, created by 
a State, may sue in the Courts of the United States or of 
another State. The rights and contracts of corporations, 
therefore, have the full guaranty of the Constitution ; and, 
consequently, this Statute cannot be valid, inasmuch ‘as it 
essentially changes the obligation of the notes issued by the 
plaintiff, by requiring them to be taken up—in effect, paid— 
ll 
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at a different time and place from those at which they are 
payable, according to theit terms and their legal effect, 
when they were issued ; which may be, and in most instan- 
ces must be, to the prejudice of the plaintiff. Such modes 
of payment might, doubtless, be required in the charter, 
and it would then be at the election of the citizens to accept 
itor not. it is remembered that the late Congressional 
charter of the Bank of the United States provided, that all 
the five dollar notes, no matter where-made payable, should 
be paid upon presentment at the Bank or any branch. But, 
without a clause of that kind in the charter, the Legisla- 
ture cannot give to the notes of a bank a different effect 
from that legally arising from their terms when made, so as 
to work a prejudice to the bank. The plaintiff, therefore, 
was not bound to take the notes of its branches in payment 
of the note held by it, because those notes were not then 
and there due, and because, if they had been, they were not 
a constitutional tender. If they had then, or at any time 
before this action was brought, been presented at the places 
at which they were payable, and payment could not be got, 
they would have been available as a set off. But that was 
mot done, and the case turns merely on the tender of the 
notes, under the Act of 1850, at the defendant's banking- 
house, without their having been presented at Milton or 
Wiimington. The Act thus violates the contracts, consti- 
tated between these parties by their respective notes, both 
* ja their letter and spirit, and is, therefore, unconstitutional, 
Under tbe same clause of the Constitution, the act is avoid- 
ed for another reason. it happens, that i» the plaimtiff’s 
charier it is expressly provided, “that bills or notes issued 
by order of the corporation, promising the payment of mo- 
ney toany onc or bis order, or to the bearer, shall be bind- 
ing and obligatory on the same, in like manner, and with 
ihe like foree and effect, as upon awy private person, if is- 
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sued by him in his natural capacity, and shall be assigna- 
ble and negotiable as if they were issued by such private 
person.” 2 Rev. Stat. p. 63, s. 25. Now, the contract con- 
stituted by the charter between the State and the bank, 
though inviolable according to the constitution, is in fact 
violated by the Act of 1850, since, under the circumstances 
mentioned in it, a force and effect is given to the notes of 
the bank, which differ from that which, as notes of persons 
in their natural capacity, they would legally have; which 
cannot be done. 

Therefore, the judgment must be reversed, and judgment 
entered for the plaintiff, on the case agreed, for the princi- 
pal money, and interest from the day of the demand. 


Per Cunian. Judgment aecordingly. 





SUPREME COURT. 


DEN ON DEMISE OF CLEMENT JOHNSON vs. JAMES FARLOW. 


Where A. conveyed lind to B, aad subsequently remained in the actual ad- 
Verse possession fur more than seven years; Held, that A could not recov- 
er, without showing some color of title, acquired after bis conveyance to 
B, snd that his possession was under that colorable titic. 

If A could have shown that his colorable title and adverse possession com- 
menced after his deed to B, that deed would not have estopped him ; be- 
cause the title se claimed would not have becu inconsistent with that he 
conveyed to B. 


Appeal from the Superior Court of Law of Randolph 
County, at the Fall Term, 1851, his Honor Judge Exuis 
presiding. 

This was an action of ejectment. The plaintiff and de- 
fendant both claimed under one McCracken. The plaintiff 
showed a deed from McCracken to himself for the premises 
in question. ‘The defendant relicd upon a title subsequent- 
ly acquired by McCracken to the premises, named in the 
plaintiff’s deed, by virtue of a seven years open and adverse 
possession, accompanied with a cclor of title, which colorable 
deed he held and claimed under, when he conveyed to the 
plaintiff. 

It was in evidence that in the year —— McCracken ac- 
quired a good title by deed to the premises: that subse- 
quently he conveyed them by deed to the plaintiff’s lessor, 
and afterwards remained in possession, claiming and using 
the land as his own for more than seven years, when he 
conveyed by deed of bargain and sale to one Smith, and 
others, who regularly and successively conveyed to the de- 
fendant. And the question was whether McCracken could 
acquire title by a seven years possession, under color of title 
held by him before, and at the time he conveyed to the plain- 
tiff’s lessor, and upon this question the Court was of opin- 
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ion with the plaintiff ; for the reason, that whatever color 
of title McCracken had, when he conveyed to the plaintiff’s 
lessor, was transferred by that conveyance, and because he 
was estopped to claim against his own deed. 

There was a verdict for the plaintiff. Rule for a new trial 
was granted and discharged, when the defendant appealed 
to the Supreme Court. 


Gilmer, Miller and Morehead, for the plaintiff 
Mendenhall, for the defendant. 


Pearson, J. It is entirely clear, that the plaintiff was 
entitled to recover. McCracken, after his deed to the lessor, 
had no color of title, and the adverse possession which he 
held was “ naked.” It is absurd to suppose, that the deed, 
under which he had originally acquired the land, could 
serve his purpose as color of title, after he had passed all of 
his estate, interest, and claim under it to the lessor. Color 
of title is something which purports to give title, but he had 
nothing of the kind. The deed to him was functus officio, 
except as one of the mesne conveyances of the lessor. If 
McCracken had taken adeed from a third person, that would 
have been color of title,and seven years adverse possession 
under it would, in the language of the cases, “ have ripened 
it into a perfect title”, thus originating, which did not exist 
at the date of his deed, for the averment of this new title, 
would not be inconsistent with the admission, which he 
was bound to make, that his deed had passed the title to the 
lessor. He might well be heard to say, I admit that I pas- 
sed the title to you by my decd, but I have since a new title, 
which had no existence at the time, and which, of course, 
I did not profess to pass to you. 

Per Curiam. Judgment affirmed. 








SUPREME COURT. 


JOSHUA STANLY AND AL. ts. GEORGE HENDRICKS. 


Where, in consideration of a promise to pay the debt of another, the defend- 
ant receives property and realises the proceeds thereof, the promise is not 
within the mischief provided againat by the Statute of Frauds, and tha 
plaintiff may recover on the promise, or in an action for money had and 
received. 

But it is otherwise, where the new promise is merely superadded to the ori- 
ginal one,—not substituted for it. 

The case of Draughan v Bunting, 9 Ired. 10, cited and approved. 


Appeal from the Superior Court of Law of Guilford 
County, at the Fall Term, 1851, his Honor Judge Extis 
presiding. 

The case is stated in the opinion delivered in this Court, 


Gilmer and Miller, for the plaintiff. 
No counsel for the defendant. 


Pearson, J. One Vass was indebted to the plaintiffs $21. 
The defendant was indebted to Vass $46, and the defend- 
ant promised the plaintifis to pay them the debt, due by 
Vass, when he should remove from a house of the defend- 
ant, in which he was then living. Vass afterwards moved 
out of the house, but the defendant did not pay the plain- 
tiffs, and thereupon they issued a warrant to recover the 
amount. 

His Honor held that this promise did not come within 
the provisions of the Statute of Frauds.—In this there is 
error. 

The question is settled, by the case of Draughan v 
Bunting, 9 Ired. 10. We presume the attention of his 
Honor was not called to it. It is there decided that, if fhe 
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plaintiff has a cause of action against another, to which 
the promise sued on is superadded, the Statute applies, and 
to prevent its application, the debt of the other must be 
discharged, and the promise sued on be substituted for it. 
In this case, the debt of Vass was not discharged.~He 
continued the debtor of the plaintiffs, and the promise of 
the debt was superadded, and is a promise to pay the debt 
of another, within the very words of the Statute. 

It was said by the counsel for the plaintiff, that there 
was a new consideration for the promise of the defendant. 
Admit that Vass’s removing from the house did amount to 
a consideration,—the same case decides that makes no dif- 
ference. It required no Statute to make void a promise, 
not founded upon a consideration. It is only in cases 
where there is a consideration to support the promise, that 
the Statute of Frauds must be called into action. 

The counsel cited Thomas vy Williams, 21 E. Ch. 133, 
Edwards v Kelley,6 M. & S. 204, Casthing v Aubit, 2 
Eat. 325, for the position, that a new consideration takes 
the promise out of the Statute. These cases, so far from 
conflicting with Draughan v Bunting, might, properly, 
have been relied on as authorities in support of the decis- 
jon. The principie is this: when, in consideration of a 
promise to pay the debt of another, the defendant receives 
property, and realises the proceeds, the promise is not with- 
in the mischief provided against; and the plaintiff may 
recover on the promise, or in an action for money had and 
received. For, although the promise is, in words, to pay the 
debt of another, and the performance of it discharges that 
debt, still the consideration was not for the benefit or ease 
of the original debtor, but for a purpose entirely collateral, 
so as to create an original and distinct cause of action.— 
For instance, one holding property in trust to sell for cer- 
tain creditors, finding that another creditor has an execu- 
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Washburn tv. Humphreys. 


tion which overreaches his title, and gives a lien by a prior 
test, says to him, “ Permit me to go on and sell, and I will 
pay your debt.” 


Pen Cuaiam. : Venire de novo awarded. 


JOSEPH WASHBURN & AL. rs. HENRY HUMPHREYS. 


Assumpsit for the reward offered by the fol'owing advertisement for the ap- 
prehension of a stolen negro and the felon: “A reward of $109 for the 
apprehension of both, or $50 for the negro out of the State ; $25 for the 
apprebension of the negro within the State, and his delivery to the subscrib- 
er, or for keeping him so that Lis owner gets him again.” Held, that the 
reward of $100 was offered only for the apprehension of the felon and the 
negro, if taken without the State, and $25 for the negro if taken within 
the State. 


Appeal from the Superior Court of Law of Guilford 
County, at a Special ‘Term in July, 1851, his Honor Judge 
CaLpweELt presiding. 

The case is stated in the opinion of this Court. 


Kerr, for the plaintiff. 
Morehead, Gilmer and Miller, for the defendants. 


Pearson, J. The defendant had a negro stolen from 
him, and offered a reward in these words, for the apprehen- 
sion of the felon, one Moore, and the negro: “ A reward of 
$100 for the apprehension of both, or $50 for the negro out 
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of the State, $25 for the apprehension of the negro within 
the State, and his delivery to the subscriber, or for keeping 
him so that his owner gets him again.” 

The plaintiffs apprehended both Moore and the negro 
within this State, and put Moore in Rockingham jail, and 
delivered the negro to the defendant, who paid them $25, 
but refused to pay the other $75, for which the plaintiffs 
bring this suit. His Honor thought the plaintiffs were en- 
titled to the reward of $100, and they had judgment for 
$75, and the defendant appealed. 

It is unnecessary to notice the other question made in 
the case. We differ with his Honor, as to the construction 
of the advertisement. The meaning of the defendant is 
this: if the felon succeeds in getting the negro out of the 
State, when the risk of losing the property will be imminent, 
to stimulate exertion, I will give $100, provided both are 
apprehended, or $50 for the negro. If he does not succeed 
in getting the negro out of the State, 1 will give $25 for 
the apprehension of the negro. His object was to secure 
the negro; he offers nothing for the apprehension of the 
felon, either out of, or in the State, unless the negro is ap- 
prehended, and, if the negro should be secured, before get- 
ting out of the State, then he leaves the felon to the vigil- 
ance of the citizens. This is a more reasonable construc- 
tion, than that he meant, if the negro was apprehended 
within the State, he would give $25 for him, and the addi- 
tional sum of $75 for the apprehension of the felon. 

Our conclusion is aided by the grammatical construction. 
The words “out of the State’ refer as well to the $100 for 
both as to the $50 for the negro, these two propositions 
being connected by the disjunctive conjunctive “or.” It 
is further aided by the punctuation, for which purpose the 


original was sent. The only stop in the whole clause, ex- 
12 
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cept a comma, is after the words “ out of the State,” when 
there is a semicolon, indicating that the sentence is there 
divided. 


Per Curiam. Venire de nove awarded. 


HARRIET J. FOY vs. THOMAS D. FOY. | 


As the allegations in a petition for a divorce are directed by Statute to be 
swern to, it is more emphatically required in such a case than in others, 
that the allegations and proofshould correspond ; otherwise the Court can- 
not decree a divorce. 

Where a petition for a divorce is amended, the facts alleged in the amendment 
must be sworn to, or they will not be regarded. 

If a wife leaves a husband, and refuses to live with him, without sufficient 

’ cause, and he afterwards lives in adultery, this is no cause for granting her 
a divorce. ; 

If a busband is accused of a crime, or is guilty of it, this is no sufficient 
cause for the wife to refuse to live with him, and she is not thereby justifted 
in a violation of the marriage vow: She took him “for better or for 
worse.” 


Appeal from the Superior Court of Law of Carteret 
County, at the Fall Term, 1851, his Honor Judge Dicx, 
presiding. 

The case is stated in the opinion of this Court, 


* Donnell, for the plaintiff. 
J. H. Bryan, with whom was J. W. Bryan, for the de- 
fendant, submitted the following argument : 
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The amendment ought not to have been allowed, espe- 
cially without being sworn to by the petitioner. The Stat- 
ute requires, that the petitioner shall state and swear, that 
the facts, the grounds of her complaint, have existed, to her 
knowledge, at least six months before the filing of her pe- 
tition ; and these facts are to be particularly and specially 
set forth in the petition. 

These stringent provisions would seem to exclude the 
introduction of any facts, which were not sworn to, when 
the petition was filed, and which had come to the petition. 
er’s knowledge since the filing of the petition. 

The amendment cannot be aided, even by the express 
consent of the defendant.—His confession of the charge 
would not avail—for, in cases of this kind, the community 
is interested, and the admissions of the party cannot dis- 
pense with the requisitions of the Statute, and cannot be 
acted upon either by the Court or Jury. Hansley v Hans- 
ley, 10 Ired. 512. 

But, the petition, as amended, is entirely too vague and 
indefinite in its charges. It ought to state a perfect case 
for a divorce, before any proof is gone into. Such is the 
rule in the Ecclesiastical Courts in England, which is ap- 
proved by this Court, in Whitington v Whitington, 2 Dev. 
& Bat. 77. 

The particular facts are not charged with their attend- 
ant time and place, &c. It does not state how long the 
separation continued—nor where the adultery was com- 
mitted—nor when it first came to the petitioner’s knowl. 
edge.—All these important matters have no fixed time, but 
float through a space of more than six years, from July, 
"44, to the filing of the petition, in Sept. ’50. 

It may very well be, consistently with the charges in the 
petition, that the adultery occurred before August, ’45, at 
which time, as the charge admits, the defendant had not 
separated himself, &c. 





— 


as 
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The finding, which seems to be regarded as material, is, 
that the defendant separated himself, and lived in adultery 
with Hannah, &c.; and also, with another woman, &c.— 
But when did this occur ?—before, or after August, ’45 ? 
It may have been before any separation, by the fault of the 
defendant,——and separation and adultery must both concur. 
Again, the finding of the Jury cannot aid the petitioner, 
unless warranted by facts, properly charged in the peti- 
tion —The grounds of complaint must be both charged 
and proved. 

The findings on the record are inconsistent and contra- 
dictory. In the response to the 12th issue, they find gene- 
rally, that the petititioner has not separated herself from 
her husband. After having knowledge of the facts, stated 
in the petition, she ought to have done so, for at least six 
months before the filing of the petition. 

To the 13th issue, the Jury respond, that she has not 
separated herself more than six months before the filing of 
the petition. This is, by necessary implication, contra- 
dictory to the 12th response. 

Upon the evidence, as stated by his Honor, it appears, 
that the petitioner was not without fault in regard to the 
separation. It appears from her letters, that the defendant 
repeatedly urged her to come to live with him ; and it is 
worthy of remark, that the petitioner has withheld the let- 
ters of the defendant, to which hers were in reply. The 
duty of reconciliation remained on each party. The fault 
of separation, and the fault of adultery must be on the 
same side. Moss v Moss, 2 Ired. 58. 

It is obvious, that the fault of the defendant, in the eyes 
of the petitioner and her friends, was the charge against 
him of forgery, which cannot be regarded in this inquiry. 
If the defendant had forfeited the respect and affection of 
all the world beside, it was his wife’s duty to cling the 
closer to him. 
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The marriage of the parties ought to have been proved, 
as without a lawful marriage, there can be no adultery. 
Guest v Shipley, 4 Ec. Rep 548; and this is analagous to 
the rule at Jaw, in actions for crim. con. 

The delay in filing the petition is too long. The only 
fact, to which a date is affixed in the petition, is the desér- 
tion, which is alleged to have been in July,’44. ‘The pe- 
titton is filed in Sept. 50. The cause of the delay, if any, 
ought to have been satisfactorily explained in the petition. 
Whittington v Whittington, 2 D. & B. at p. 72-73. Mor. 
timer v Mortimer, 2 Hagg. Consist. Rep. 313, 4 Eng. Ec. 
Rep. 545. 


Pearson, J. This is a petition for a divorce. The 
Court granted a divorce, and from this decree the defend- 
ant appealed. The facts were these. The parties were 
married in January, 1844, and lived together until June of 
that year, when, as the petitioner alleges, the defendant eom- 
mitted the crime of forgery, and his guilt being discovered 
soon thereafter, he abandoned “ and deserted your petition- 
er, and left her dependant upon the care and protection of 
her mother, with whom she has lived ever since :” “ that 
since your petitioner was thus deserted by the husband, he 
has lived in the county of Jones, keeping himself concealed 
as much as possible during the day, and indulging himself 
in his vices at night, and does not venture to the county 
of Craven, where your petitioner resided, at the time he 
separated himself from her, and still resides.” The petition- 
er then avers, that “since the defendant separated himself 
from her, he has given himself up to dissolute habits, and 
has been and is living in adultery with a negro woman, or 
slave, the property of” . Several other spe- 
cific charges of adultery are made, but it is not necessary 
to state them. Upon these allegations, the petitioner prays 
for a divorce from the bands of matrimony. 
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The defendant admits, that, in June 1844, he was charged 
with having committed forgery, but he says, the accusation 
being made known to his wife, “she either did not believe 
it, or if she did, it did not prevent her from living with him 
for some time thereafter, upon the best and most conjugal 
terms,” professing, and as he believes, feeling a warm and 
devoted attachment for him, and he positively denies the 
aliegation that he separated himself from, or deserted and 
abandoned the petitioner in 1844 or at any other time; on 
the contrary he says, although they have not lived together 
for sometime, “ yet he has used every means in his power, 
to induce the petitioner to perform her duty as a wife, and 
share his bed and fortunes, but she has abandoned him and 
refuses to live with him and give him her society.” The 
defendant avers that “he deeply regrets her course of con- 
duct, and he verily believes, that if the petitioner had been 
left to her own feelings, she would not have deserted and re- 
fused to live with him ;” but he says, “she having a com- 
petent means of livelihood by the marriage settlement, and 
large expectations from her mother, has been induced by 
her and others, unfriendly to him, to disregard her marriage 
vows, and to refuse to live with him;” that the petitioner 
‘thas resided for several years with her mother, which, for 
sometime, she was forced to do, and, at one time, was ac- 
tually prevented, by force, from going to the defendant, 
where he resided.” He further says, “ while he deplores 
this state of things, and might weil palliate any indiscretion, 
as being brought about by it,” yet he denies the allegations 
of his having committed adultery ; and he has at all times 
desired, and still desires, that she should return and live 
with him, as her duty, as a wife, requires. 

Seventeen issues were submitted to the jury; it is only 
necessary for the purpose of our decision, to state one of 
them. “To the third issue, the jury respond and say, that 
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the defendant did separate himself from the petitioner, and 
live in adultery with a negro slave, named Hannah.” This 
finding is “ general” as to the time of the separation. If it 
be taken to mean that the separation was in 1844, or at 
any time before August, 1845, it is directly opposed to the 
charge of the Court, for his Honor instructed the Jury— 
“taking the evidence to be true, there is no evidence that 
the defendant separated himself from the petitioner, before 
the summer of 1845. It will, therefore, be proper for the 
Jury to confine their attention to what took place after 
August, 1845, in order to decide whether the defendant had 
separated himself from the petitioner, against her consent.” 

We are to take the issues and the finding to be in these 
words: “ The defendant, afler August, 1845, did separate 
himself from the petitioner, and live in adultery,” &c. Con- 
sequently, there is a variance between the “probata” and 
the “ allegata,” for the petitioner alleges that the defendant 
separated himself from her in 1844. So the decree for a 
divorce is put, simply, on the proof, and not on the ground, 
that the allegations were proven. In this there is error. 
An allegation, without proof, passes for nothing,—proof, 
without an allegation, passes for nothing. This is the rule 
in reference to all proceedings in Court; for, without a 
distinct allegation, the defendant is left in the dark, and 
cannot be expected to come prepared with his proofs. But, 
in a divorce case, the Statute requires, not only that the 
allegations should be made, but should be sworn to. It 
may be proper to notice the fact, that the petition was 
amended, and was not sworn to, as amended. We do not 
put our decision on that, but we think, clearly, that all the 
allegations introduced by the amendment, are, for that 
reason, out of the case. It is said that the allegation ix 
proven, except in regard to the time, and that time is im- 
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material,—“ it is not the essence of a contract or of an of- 
fence.” This is, in general, true ; but “ time” is sometimes 
material, and when so, it is just as important to prove the 
allegation in reference to it, as anything else; and the 
question is, “ was it material to fix the time of the separa- 
tion ?” , 

If a wife leave a husband, and refuses to live with him, 
without sufficient cause, and he afterwards lives in adultery, 
this is no cause of divorce; for, the consequence may be 
ascribed to her prior violation of the duty of a wife. “No 
one shall be allowed to take advantage of his own wrong.” 

If a husband is accused of a crime, or if he is guilty of 
it,—this is no sufficient cause for his wife to refuse to live 
with him; and she is not thereby justified in a violation 
of her marriage vow.—She agreed to take him “ for better 
or for worse.” 

The petitioner alleges that the defendant abandoned her, 
(that is the most expressive word.) in 1844. This allega- 
tion is denied, and the defendant says, he and the petitioner 
“lived upon the best and most conjugal terms” until after 
August, 1845, when she was forced by her mother, and oth- 
er persons unfriendly to him, to abandon him, and to refuse 
to live with him.” The pleadings, therefore, make this 
distinct issue: Was the fact, that the parties ceased to live 
together as man and wife, caused by the act of the peti- 
tioner, to which, it is alleged, she was persuaded, or forced, 
by others, or was it caused by the act of the defendant, he 
being unwilling to live with her, and rejecting her as his 
wife? In reference to this issue, time is matertal, for the 
very question is, which of the two was the first, in point 
of time, who came to the determination, not to recognise 
the other in the violation of the duties imposed by the mar- 
riage vow. 
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Upon the next trial, we hope, the issues will be more 
precise in terms, and in reference to the points put at issue 
by the pleadings. 


Pes Cvusia™. Veuire de nore awarded. 


JAMES TAYLOR es. JOHN W. STEDMAN. 


Je au action of Assumpsit, brought for .. certain sum of money agreed to be 
paid, it is no bar to the plea of the Statute of Limitations, that the defend- 
ant, within three years, promised to pay the debt in good notes or judg- 
ments, which promise was accepted by the plaintiff. 

The case of Taylor vy Stedman, 11 lred. 447, cited and approved- 


Appeal from the Superior Court of Law of Chatham 
County, at the Fall Term, 1851, his Honor, Judge Exuts 
presiding. 

The facts. of the case are stated in the opinion of the 
Court. 


Haughton, for the plaintiff. 
W. H. Haywood, for the defendant. 


Pearson, J. This is Assumpsit, for the sum agreed to 
be paid as the hire of a slave, in 1842. The writ was is- 
sued in 1848. The defendant relied on the Statute of Lim- 
itations. There was a special replication of a promise to 
pay within three years, upon which issue was joined. To 
prove the new promise, the plaintiff gave evidence of a 
‘ 1a 
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conversation between himself and the defendant in 1847, 
in which the plaintiff demanded payment of the hire of the 
slave; the plaintiff replied, he was not then ready to do 
so ; the plaintiff, thereupon, requested him to give his note; 
the defendant asked, will not other notes or judgments do? 
The plaintiff replied, “yes, if they are good.” ‘lhe defend. 
ant said, “ they shall be good, or if they are not,I will 
make them good.” 

The Court instructed the Jury to find for the defendant» 
being of opinion that thisevidence did not remove the bar 
of the Statute. Ihe counsel of the plaintiff then requested 
the Court to instruct the Jury, that if, in their opinion, the 
detendant had acknowledged that the debt was still sub- 
sisting, or, that he meant, by the language used, to promise 
to pay it,in either event, the plaintiff was entitled toa 
verdict,—the counsel insisting, that the meaning of the de- 
fendant, under the circumstances, was a question of fact, 
to be ascertained by the Jury. This was refused; and for 
this the plaintiff excepted. A verdict was rendered for 
the defendant, upon the plea of the Statute of Limitations 
and from the judgment thereon the plaintiff appealed. 


When this case was before us in 1850, 11 Ired. 447, 
there was no evidence, from which it could be inferred, 
that the proposal to pay in notes was accepted, and it was 
held to be within the principle of Wolf v Flemming, 1 
red. 290. As the case now comes up, the plaintiif has a 
right to insis:, that it should be taken that the proposal was 
accepted, and that it was agreed that the debt should be 
paid in good notes. The point is this: Does a promise to 
pay in good notes, sustain the replication of a new pro- 
mise to pay within three years? In other words, is a pros 
mise to pay in good notes, the same, in its legal effect, as a 
promise to pav in money? The difference is so obvious, as 
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almost to make it unnecessary to point it out. A owes B 
$100. The action is barred by the Statute of Limitations. 
A says, I will give you a horse that is worth $100, in sat- 
isfaction of the debt. B agrees to the proposition; but A 
afterwards refuses to deliver the horse, and, thereupon, B 
brings suit—not on the special promise, but for the origi- 
nal debt, and, in reply to the Statute of Limitations, alleges 
a new promise to pay, and for proof, relies on the promise 
to deliver a horse. The counsel for the plaintiff admits, 
that a promise to pay, means a promise to pay the morey— 
specie. But he suggests that a promise to pay the notes of 
individuals, is the same as a promise to pay in bank bills, 
and asks: suppose the defendant had promised to pay in 
notes of the “ Bank of the State,”—would not that support 
the allegation of a new promise? The fallacy of the ar- 
gument is in this: Bank bills are so generally received as 
money, that they not only represent money, but, in com- 
mon parlance, are taken to mean money. In our case, it 
was evidently not the intention of the defendant to assume 
to pay the debt in money, or in bank bills, because he as- 
sumes specially to pay it in notes or judgments on third 
persons, whom he will guarantee to be good. This cannot, 
in any way, be construed to be a promise to pay in money, 

The other ground of exception, because the meaning of 
_ the words ought to have been left to the Jury, was pro- 
perly abandoned. 


Per Curiam. Judgment affirmed. 
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WILLIAM A. TARKINTON ce. DAVID C. GUYTHER. 


Where A., a defendant in an exccution, places funds in the han‘le of the She- 
nff for the satisfaction of the execution, and the Sheriff entere on it “ satis- 
fied,” but, before he makes his return, another arrangement is made between 
the Sheriff and A. and the funds are withdrawn end applied by A to anoth- 
er purpose, upon which the Sheriff strikes out the entry of ratisfaction ; 
Held, that, when sued upon the jadgment on which this execution issued, 
A could not avail himself of this arrangement with the Sheriff in suppert of 
a plea of payment, but that the plaintiff, though he might proceed agaiust the 
Sheriff, yet had not lost his remedy upon the judgment. 


Appeal from the Superior Court of Law of Washington 
County, at the Fall Term, 1851, his Honor Judge Serrus 
presiding. 


This is an action on a judgment rendered in Washington 


County Court, in November, 1841, against the defendant 
and one Fagan, for $137 81, and the pleas are payment 
and satisfaction. The evidence was, that, in September or 
October, 1842, one Davis, then Sheriff of the county, ap- 
plied to Fagan for a loan of $500, and that Fagan replied, 
that he had no money of his own, but handed him that 
sum, and took his receipt and note therefor, telling Davis, 
at the same time, that he wished it applied to executions 
against him. Afterwards the Sheriff received executions 
against Fagan, and among3t them was a fieri facias on the 
judgment of Tarkinton, against Fagan and Guyther ; and 
he also received others against Guyther alone ; and, on the 
16th of November following, a Deputy Sheriff applied to 
Fagan for pay :.ent of thosa, to which he was a party, and 
Fagan delivered to him the note, or receipt of Davis, and 
requested him thereout to satisfy the execution of Tarkin- 
ton, and the Deputy agreed to do so, and entered satisfac- 
tion thereon. Afterwards, the Depnty applied also to Gny- 
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ther for payment of the executions against him, but he was 
unable to raise the money, and an arrangement was then 
made between Fagan, Guyther and the Deputy Sheriff, that 
the said sum of $150 should be then applied to the execn- 
tion against Guyther alone, instead of Tarkinton against 
him and Fagan, and that, when Tarkinton should want his 
money raised, Guyther should pay the whole of it; and.in 
conformity thereto, the Deputy Sheriff, by the directions of 
Guyther, struck out the entry of “satisfaction” on the 
plaintiff’s execution against Fagan and Guyther, and applied 
the same amount tothe discharge of the executions against 
Guyther alone. The Court instructed the Jury, that the 
evidence did not support the issues on the part of the de- 
fendant, and the plaintiff had a verdict and judgment, from 
which the defendant appealed. 


Heath, for the plaintiff. 
Smit, for the defendant. 


Ruerin, C. J. The judgment must be affirmed. It is 
admitted, that directions, at the time of payment, to apply 
it in satisfaction of a particular execution, would, while 
things remained in that state, be, prima facie, a discharge 
of the execution,.and make it wrongtul in the Sheriff to 
proceed further on it. And it need not be denied, that, if 
an execution be against two, and one of them pay money 
on it, he and the Sheriff cannot afterwards, though before 
the return, change the application, to the prejudice of the 
other defendant, For, however that may be, it cannot af- 
fect this controversy, because both of the debtors—the pre- 
sent defendant and Fagan—gave directions to the Sheriff 
to apply the money to an executioh against this defendant 
alone, and, consequently, not to return the plaintiff's execu- 
tien, satisfied. It is the same, then, as if the excention had 
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been against a single person, who, after paying the Sheriff a 
sum of money, with an inteutien to discharge it, received 
the same back, or had it applied to another demand against 
him in the hands of the Sheriff. ‘The creditor, indeed, 
might insist, that the Sheriff should hold the money, once 
in his hands, for him, and he might look to the Sheriff for 
it. But, as between the debtor and creditor, the latter is 
not bound do so; for, as the debtor got his money back, or 
had the use of it in another manner, before it was conclu- 
sively applied, by being actually paid to the creditor, or by 
the Sheriff’s return of the fiert facias, the creditor ought to 
have his election to raise it from the debtor. The case is 
much the same, as if a Sheriff seize goods to the value of 
the debt, and the debtor got them before a sale; and that is 
certainly not a satisfaction. The officer’s memoratidum on 
the writ, of the levy or of satisfaction, can make no differ- 
ence in either case, because it is nota return, until he makes 
it to the Court ; and, in the meanwhile, it is in his power, 
and, indeed, it is his duty, to alter it, as the truth may re- 
quire. It would be a reproach to the law, if judgments and 
executions could be thwarted by a trick like this, which is 
too much against morals, not to be also against law. 

Per Cuaiam. Judgment affirmed. 
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JAMES H. SHEPARD AND WIFEAND AL. vs. JOSEPH R. PAR- 
KER, ADMINISTRATOR, éc. 


In a suit by legatees or distrioutees against an executor or Administrator, 
this Court has the power to review the decision of the Courts belew in the 
allowance of commissions. 

This power may be exercised, not only where the atlowance has been made 
upon a wrong principle, as in the case of a retainer, or a delivery over of 
slaves being cousidered a disbursement, but also when the commissions al. 
lowed below ure clearly either inadequate or excessive. 

Where the exercise of discretion is in reference to a matter, arising collaterally 
and which does not present itself as a question in the cause, the decision in 
the Court below is conclusive, as in the case of amendments éc. But when 
the discretion is exercised in reference to a question in the cause, the ap- 
peal, bringing up the whole case, necessarily brings that up. 

The allowance of commissions to executors and admin‘strators is in every 
case, a question in the cause. 

Commissions may be allowed on a note, due to the testator or intestate, deli- 
vered over as a payment in cash, by the executor or admuuistrator to a le- 
gatee or distributee. 

The case of Walton v. Avery, 2 D. & B. Eq. 411 cited and approved. 


The case is stated in the opinion delivered in this Court. 


Ehringhaus and Heath, for the plaintiff. 
Smith, for the defendant. 


Pearson, J. This was a petition filed in the County 
Court, for an zccount of the estate uf one Morris, and for 
the payment of a filial portion. An exception was made 
by the plaintiffs, to the amount stated by the commissioner, 
because the commissions were improper and excessive. 
The exception was not allowed by the County Court, and 
upon appeal to the Superior Court, it was again not allowed, 
and, thereupon, there was an appeal to this Court. 
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We do not accede to the position, taken by the counsel 
for the defendant, that this Court has no power to revise 
the decision of the Courts below, on the question of com. 
missions. Where there is a mistake in the law, or where 
commissions are allowed, contrary to law, as if commis- 
sions be allowed upon a retainer ot the aduiivistrator as a 
disburse nent, or upon the value of slaves, who are not sold 
but are delivered, to the distributees, it is conceded, that 
this Court has power to correct the error, and this distine- 
tion is contended for: This Court has jurisdiction, when 
commissions are allowed upon a wrong principle, but rot 
where it is suggested, that the commissions are excessive ; 
for the amount of commissions is a matler of discretion, 
restrained by statute to five per ceut, and this Court has no 
right to review the exercise of this discretion. We admit 
the distinction, but do not concede to it the effect conten- 
ded for, except to this extent; wh n the objection is put on 
the ground of inadequacy or of excess, this Court is not 
disposed to interpose, un!ess the amount is clearly inade. 
quate, or clearly excessive, for the reason, that it most usu- 
ally happens, a more minute investigation of the entire sub. 
ject of the account takes place in the Court below, than 
it becomes necessary to give to it in this Court, and it is 
therefore proper to presume that the rate adopted in the 
Court below is correct. 

But it is asked upon what principle can this Court review 
a matter of discretion, which has been acted on in the Court 
below? The distinction is this: when the exercise of dis- 
cretion is in reference to a matter, arising collaterally, and 
which does not present itself as a question in the cause, the 
decision of the Court below is conclusive, as in cases of 
amendment; but when the discretion is used in reference 
to a question in the cause, the decision is subject to review : 
For although in one sense it is a matter of discretion, still 
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being a question in the cause, the appeal which brings up 
the whole case necessarily brings it up. 

The act, in reference to the recovery of “legacies, filial 
portions, and distributive shares,” confers on the County 
Couit Equity jurisdiction, to a limited extent, unders which 
those courts enter into all matters connected with taking 
accounts, and settling estates, among which the allowance 
to executors and administrators is a question, presented in 
every case, and is just as much a question in the cause, as 
allowing or rejecting a voucher; consequently an appeal 
carries up the question of commissions to the Superior 
Court, and to a limited extent incidentally confers equity 
jurisdiction upon the law side of that Court. An appeal 
to this Court has a like effect. In Walton v Avery, 2 D. 
& Bat. Eq. 411, this question is discussed, and it is held, 
“the subject of commissions as incidental to the settlement 
of administrators, is within the cognizance of every Court, 
excreising equitable jurisdiction in a suit, for the purpose 
of settling those accounts.” It was insisted by the plaintiff's 
counsel, that as to one item, the allowance was wrong in 
principle, and of course ought to be corrected. The intes- 
tate held on one White a note for $12.000. This note the 
administrator passed over, as cash, to the guardian of some 
of the distributees ; the amount is included under the head 
of “ receipts,’ upon which commissions are allowed. It is 
argued, this note being passed over without the trouble of 
collection is like the case of a slave, delivered to a distribu- 
tee, whose value is not to be included under the head of 
“receipts.” The argument merited consideration, but we 
have come to the conclusion that the cases are not the same. 
In reference to a slave, the administrator has no responsi- 
bility ; whereas, by not. requiring payment of the note, he 
becomes chargeable for the amount. There-is the further 
consideration ; a note passed over in this way is kept at-in- 
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terest al| the time. This is for the benefit of the estate, and 
if the administrator chooses to take the risk, we can see no 
reason for requiring him to collect anv note. It is said, 
again, in reference to this note, the rate of commissions 
is clearly ezcessive. If this was an isolated question, we 

ld have no hesitation in saying, that the allowance was 
excessive. But when we see this was a large estate, invol- 
ved in a good deal of litigation, although taking it all togeth- 
er, we think the commissions are high, yet we do not con- 
sider them so exorbitant as to call for interference on our 
part, in the face of the decision of the County Court, which 
was concurred in by the Superior Court. 


Per Curiam. Decree affirmed. 


THOMAS RICHARDSON ve. JOEL STRONG. 


Contracts with lunatics are not all absolutely void; but such as are fai 
mado with them for necessaries, or things suitable to their condition 
babits of life, will be sustained. 

Where a person 1s insane, 90 as to attempt injury to himself, and the desiree 
tion of his property, the services ef a nuree and guard fall within the class 
of necessaries, as defined by law. 

The case of Tully v Tally, 2 D. & B's Eq. 385, cited and approved. 


Appeal from the Superior Court of Law of Granville 
County, at the Fall Term, 1851, his Honer Judge Exsis 
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- he action is Assumpsit for work and labor, and was 
tried on the general issue. The case was, that the defend- 
ant became insane, and so much so, as to attempt injury to 
himself and the destruction of his property. He had ne- 
gro servants, but his physician and relations thought it ne- 
cessary that there should be some white person with him, 
as a nurse and a guard against his violence ; and a son-in- 
law of the defendant requested the plaintiff to attend oi 
him. He did so, and upon the defendant’s recovery, he re! 
fused to pay him anything, and this action was brought. 
The defendant objected, that, as he was a lunatic at the 
time, no promise could be implied ; and, also, that the plain- 
tiff’s services were unnecessary. But the Court instructed 
the Jury, that, if they believed the evidence as to the con- 
dition of the defendant, and the state of his family, the ser- 
vices of the plaintiff were necessary to the defendant ; and, 


if so, the plaintiff was entitled to recover. Verdict and 
gment for the plaintiff, and the defendant appealed. 


Saunders, for the plaintiff. 
J. H. Bryan and Busbee, for the defendant. 


Rvurrrn, C.J. The contracts of a lunatic are not all ab- 
solutely void; but it is held, that contracts, fairly made 
with them tor necessaries, or things suitable to their condi- 
tion or habits of life, are to be sustained. The leading case 
on the subject, in England, is that of Baxter v Earl of 
Portsmouth; aud in Tally v Tally, 2 Dev. & Bat. Eq. 385, 
the same opinion was expressed by this Court. There is, 
therefore, no absurdity in the case of lunatics, more than in. 
that of infants, in implying a request to one rendering ne- 
cessary services, or supplying necessary articles, and imply- 
ing, also, a prowise to pay forthem. Indeed, with whatev- 
er propriety the ancient maxim, that no one ouglit to be al- 
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lowed to stultify himself, is denied in modern law, its appli- 
cation in a case of this kind see ns to be entirely just. The 
urgepcy ot the case demands instant help, and leaves no 
opportunity for a previous application to a Court, having 
the ordering of the estates, to fix an allowance; and, in 
such an instance as this, in which, as far as is seen, there 
was arecovery before a commission issued, there could be 
no subsequent allowance, however assiduous and effective 
the attentions to the party might have been. Therefore, 
there is no middle ground between leaving an unhappy 
person, thus afilicted, destitute of those services and things 
indispensable to his proper restraint and recovery, or, how- 
ever rich, dependent for them on gratuitous benevolence, on 
the one hand; or, on the other, of implying a promise to pay 
for them what they may, reasonably, be worth. It is as if 
a physician administered to a man, deprived of his senses 
by a dangerous blow, when the loss of life might result 
from delay. He would, certainly, be bound to make rea- 
sonable remuneration, though incapable, at the moment, of 
making an actual request, The reason extends to medical 
services to a madman, and to those of a nurse for him, or of 
a guard, to protect him from a propensity to destroy him- 
self or his property. In the case before the Court, the 
plaintiff acted at the instance of the defendant’s medical 
adviser, and his nearest friend and relative, not insisting, 
however disagreeable the duty, on any stipulation for high 
wages, but content with a quantum meruit. His conduct 
was, therefore, as fair as it could be. 

Upon the other point, there is no doubt. What the plain- 
tiff did, certainly, falls within the class of necessaries, as 
defined in the law. Judgment affirmed. 


Pee Cuniam. Judgment affirmed 
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DANIEL L. BURGESS vs. CHARLES CLARK. 


In condemning an acre of land, fer the purpose of erecting a mill, the Court 
is forbidden to confirm the report of the Commissioners, if it take away 
“ houses, #c.”"—and, by necessary implication, the Commissioners are for. 
bidden to include them in their survey. 

The Commissioners, therefore, are not authorised to include in their valuation 
any houses found on the condemned acre, even though erected there by tha 
petitioner, before the proceedings were commenced. The valuation must 
ve confined to the naked land. 


Appeal from the Superior Court of Law of Hyde 
County, at the Fall Term, 1851, his Honor Judge Dicx 
presiding. . 

The case is stated in the opinion delivered in this Court. 


Donnell, for the plaintift. 
No Counsel for the defendant. 


Nasu, J. The plaintiff filed his petition in the County 
Court of Hyde, to condemn an acre of the defendant’s 
land, for the purpose of erecting a public mill. Copies of 
the petition were issued to the defendant, and four free- 
holders were appointed by the Court, to lay off and value 
the acre. The commissioners made their report at a sub- 
sequent term of the Court. In their report, they designate 
the beginning of the acre as follows: “ Beginning in the 
centre of the said Burgess’s mill-dam, immediately at the 
east side of Rutman’s Creek.”—All the other metes and 
bounds are set forth; they value the acre at ten dollars. 
This return is made under their hands and seals, and is 
dated in 1851. The defendant objected to the confirma- 
tion of the report, first, “because of the want of definite- 
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ness in the description of the land set apart; because the 
value stated of the land is not, in fact, such as it should 
be ; and third, because the report does not state at what 
particular time it was made.” The cbjections were over- 
ruled by the County Court, and an appeal taken to the Su- 
perior Court, where the judgment was affirmed, and an ap- 
peal taken to this Court. The case states, “that shortly 
after the petition was filed, and before the freeholders laid 
off the acre, mentioned in their report, the petitioner par- 
tially erected a mill-house on the acre of land, and had his 
mill running at the time they laid off the acre; and, in 
making the estimate of the value of the acre, they did not 
take into the estimate the value of the fixtures.” 

The judgment of the Court below must be affirmed.— 
The first and third objections of the defendant were, in a 
measure, abandoned, and the whole defence put upon the 
second. This is, also, untenable. The proceedings are 
had under the Act of ’36, R. Stat. ch. 74,5.2. The ob- 
ject of the Act was to vest in the person making the ap. 
plication to erect a public mill, on a stream where he own- 
ed the land but on one side, the fee simple in an acre of 
land opposite to his mill site. This acre of land the free- 
holders are directed to value ; and, under the Act, it was 
all they could value. The Court is forbidden to confirm 
the report, if it take away “houses, orchards, gardens, or 
other immediate conveniences,” and, by necessary implica- 
tion, the freeholders are forbidden to include them in their 
survey. ‘The improvements, thus forbidden to be included 
in the acre to be condemned, were improvements put on 
the land by the owner, or on it before the proceedings were 
eommenced. The Legislature would not allow the propri- 
etor to be deprived of them, for the purpose of even erect- 
ing a public mill, beneficial as it is deemed to the commu- 
nity. The right of eminent domain was sufliciently exert- 
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ed in depriving a man of his land ia invito. Had the dee 
fendant, then, or those who preceded him in the possession 
and ownership of the land, put these improvements on it, 
the acre sought to be condemned could not have been laid 
off there, or, if so, it must have been so done as not to in- 
diude them. It is evident, then, that it was the intention 
of the legislature, that a petitioner in such case should pay 
only the value of the naked land, and the free-holders had 
no authority to include in their estimate the value of the 
improvements. It is true, that, at the time they were erec- 
ted by the plaintiff, the land belenged to the defendant, but 
they were put there for no illegal purpose. The petition 
had been filed, and the free-holders appointed, and the plain- 
tiff had a right to believe that the land, on which they stood, 
would be condemned for his use. It has been so condemn- 
ed: and by the law the fee-simple is vested in him, or will 
be. It would, therefore, not be just to compel him to pay 
for his own work and labor. The defendant has got what 
the law intended he should get, and he must be therewith 
content. 


Per Curiam. Judgment affirmed. 










SUPREME COURT. 


ROBERT WILLIAMS vs. JOSHUA BEASLEY. 


An appeal lies to the Superior Court from an order of the County Court, al- 
lowiag an amendment or setting aside a judgment for irregularity. 

There cannot, properly, be a final judgment by default, upon an appeal! from 
a Justice of the Peace; but the matter must be determined upon proofs, 
either by the Court or by a Jury. 

Judgments, taken as of course, are from necessity, always under the control 
of the Courts, whose judgmenis they purport to be, and of an sppellate 
Court, which can treat the matter de novo, 

The cases of Slade v Burton, 14 Ire. 390, Duffy v Averitt, 5 Ire. 455, Ram- 
sour v Harshaw,8 Ire. 480, Bender v Askew, 3 Ire. 150, and Keateny 
Banks, \0 Ire. 381, cited and approved. 


Appeal from the Superior Coust of Law of Currituck 
County, at the Fall Term, 1851, his Honor Judge Serrie 
presiding. 


This suit was begun by a warrant, for “ twelve dollars 
forfeited by the defendant by not working on a public road 
leading, &c., for twelve days, though lawfully summoned 
by the plaintiff, the overseer of said road.” The magistrate 
gave judgment against the defendant for $1 and costs, ard 
the plaintiff appealed ; and at the next Term of the County 
Court, in February, 1851, the appeal was returned, and for 
want of the defendant’s appearance, the plaintiff’s attoruey 
took a judgment by default final for $12 and costs. At 
May Term following, the County Court, for cause shrown 
by the defendant, ordered that the judgment by default 
should be set aside and the defendant allowed to plead; and 
the plaintiff appealed from the order. His Honor was of 
opinion, that the judgment by default in the County Court 
ought not to have been final, and that it was irregular thus 
to enter it in the office ; and therefore it was proper to set 
it aside. But his Honor was further of opinion, that an 
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appeal did not lie from the order of the County Court, and 
for that reason he dismissed the appeals, and then awarded 
a procedendo, and the plaintiff appealed to this Court. 


Smith, for the plaintiff. 
No counsel for the defendant. 


Rerrin, C. J. It was a mistake to suppose, that an ap- 
peal does not lie to the Superior Court from an order of the 
County Court, allowing an amendment or setting aside a 
judgment for irregularity, as the contrary has been often 
decided ; Slade v Burton, 10 Ire. 390. But the Court con- 
curs in the opinion on the other point, and that is decisive 
of the case against the plaintiff. As warrants do not, like 
declarations in debt, define, particularly, the bond or other 
specialty, on which they demand a debt, it follows that 
they must be regarded in the light of declarations in As- 
sumpsit, or other actions sounding in damages. Duffy v 
Averitt, 5 Ired. 455; Emmitt v McMillan, at this term. 
Besides the reasons given in those cases for the rule, it 
may be mentioned, that it is further supported by the con. 
sideration, that the Statute requires that the suit shall be 
by warrant, for all sums of sixty dollars or under, “for a 
balance due on any special contract or note ;” since it can- 
not be supposed to be required of the plaintiff to state the 
exact balance, throwing on him the risk of allowing the 
payments precisely, and making the calculation of interest 
with perfect correctness. ‘There cannot, therefore, pro- 
perly be a final judgment, by default, upon appeal from a 
Justice of the Peace; but the matter must be determined 
upon proofs, either by the Court, or by a Jury, as mention- 
ed in Ransom v Harshaw, 8 Ired. 480. That was not the 
course in this case, but the judgment was entered, with- 
out the intervention of the Court, in the office, as of course, 
15 






















SUPREME COURT. 





State vr. Cheek. 








and, therefore, was erroneous and irregular. Such judg- 
ments are, of necessity, always under the control of the 
Court, whose judgments they purport to be, and of an ap- 
pellate Court, which can treat the matter de novo. Bender 
v Askew, 3 Dev. 150. Keaton v Banks, 10 Ired. 381. 


Per Cvgiam. Judgment affirmed. 





THE STATE «. JOAB B. CHEEK 


A witness may refresh his memory, by looking at a book of entries, kept by 
himself, without producing the book on the trial. 

To receive in evidence, under our Statute, a certified copy from the Secretary 
of State, of an Act of Assembly of another State, it is sufficient that the 
seal of the State be attached to the certificate, raquired from the Governor- 
It is not necessary that it should be attached to the Secretary’s certificate. 

A transcript of a Statute, once duly certified by the Secretary of State, m the 
manner prsecribed by our law, is evidence, at all times, of its being in force, 
ac o dng toits terms, uniess a repeal be shown. 

Evidence is admisaibe,as to the genuineness of a bank note, of the opinion, 
not only of cashiers and tellers of banks, but, also, of merchants, brokers, 
and others, who habitually receive and pass the notes of a bauk for a long 
‘course of time, so as to become thoroughly acquainted with them, and able 
to judge between a true and a counterfeit bill, and have that koowledge, 
among otber things, tested by the fact, that no bill, passed by the witness, 
has been returned, though there has been ample time for it, if any of them 
were not genuine. 

There can be no accessories in inferior offences ; but whatsoever wiil make a 

apap am accessory before the fact in felony, will make him a principal ia 

tpeapass aod other misdemeanors, as.in battery and forgery at common law. 

Procurera and aiders, therefore, in such cases, are principals, and may be 80 

charged in an indictment. 
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The cases of the State v Jackson, 2 Dev. 563, Siate vy Candler, 3 Hawks 
893, State vy Harris, 5 Ire, 287, and State v Barden, 1 Dev. 518, cited 


approved. 


Appeal from the Superior Court of Law of Chatham 
County, at the Fall Term, 1851, his Honor Judge Ex, 
presiding. 

The prisoner was indicted with Aaron Malone and Ro- 
bert George, a free negro, for passing to one Berry David. 
son a counterfeit note, purporting to be a note for $20, iss 
sued by the Bank of Georgetown, in South Carolina. One 
eount charged, in the usual form under the statute, that all 
three of them passed the note; and a second, that Malone 
passed it, and that George and Cheek incited and procured 
him to pass it. They were tried together and found guilty 
generally, and Malone and George submitted to the sen- 
tence pronounced, but Cheek appealed to this Court. The 
bill of exceptions states the case to the effect following : 

One Seymore was produced as a witness on the part of 
the State, and swore, that he kept a shop, in which he re- 
tailed spirits, on a high road in Chatham, leading to Fay. 
etteville, and that in the evening of a day in March, 1850, 
the prosecutor, ])avidson, with one Stout, stopped for the 
night with their waggons on the road about 250 yards from 
his house : that the same evening the three prisoners came 
in company to his house, and said, they had been working 
im the employment of one McCullock, a contractor engaged 
in the improvement of Deep River under the Navigation 
Company, and they asked for some liquor and to stay alt 
night: that the witness got the liquor for them, when one 
of the company said, they had no small change, and George, 
after holding a conversation with the other two in a low 
tone at the door, came to the witness and offered him a 
$20 bill of the Bank of Georgetown, which he refused to 
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take, telling George that he was not a judge of South Caro- 
lina Bank Notes, but he did not think that was good: and 
that thereupon George went back to the other prisoners, 
and soon returned to him with a peice of siiver change, 
with which he paid for the liquor; and the three drank it 
between them: that they soon got some more spirits, fur 
which they gave him a knife; and that they retired, soon 
afterwards, to the room in which they were to sleep: that 
the prisoner, Cheek, was then drunk, and soon fell asleep 
on the bed, and Malone and George left the house together ; 
and, after some absence, they returned and awoke Cheek, 
and held a conversation with him in a whisper, and then 
Cheek got up and went away with George, and they did 
notreturn. This witness further stated, that Malone and 
George claimed the note, and that he did not know that 
Cheek saw it. 

Davidson deposed, that, after he and Stout had encamp- 
ed, as before mentioned, the prisoner, George, came to the 
camp and said he was free, and named John George, and 
he soon proposed to buy a watch, which he saw the wit- 
ness wearing, and that he refused to trade with the prison- 
er because he was a negro: that George then said, he would 
go and get his young boss to make a trade, and he went 
away, but in a short time returned with the prisoner, Ma- 
lone, who said his name was James Johnson, and proposed 
to buy the watch: that they bargained for the watch at 
$13, and Malone offered in payment the note of the Bank 
of Georgetown for $20, set forth in the indictment, saying 
that he and George were both interested in it ; and upon 
being asked whether it was good, he said it was, and that 
they had received it from MeCullock, the contractor on 
Deep River, where they had been at work; and thereupon 
the witness delivered the watch and received the note: 
that the witness paid Malone one dollar, but could not make 
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change for the other six, and it was agreed that he should 
leave that sum next day with a man in Haywood; and 
Malone and George then went away: that, in about half 
an hour, the prisoner, Cheek, (who, like the other two, was 
unknown to the witness,) came to the camp with George, 
and had the watch with him, and said his name was Brooks, 
and that he had advanced the money to Malone for the $6, 
which the witness owed him, and that, as the witness was 
a stranger, he would take $5, if he would pay it at that 
time; and the witness borrowed $6 from Stout, and paid 
that sum to Cheek, who then went away with George: 
that Cheek did not see the $20 note in his possession, nor 
did he claim an interest in it. 


One Harris deposed, that, about an hour before day- 
break the next morning, Cheek and George came to his 
house, which was in the same neighborhood, and stated 
that they were on their way from the Deep River works, 
and had lost their road: that Cheek was then drunk, and 
said his name was Brooks, and that he was the son of one 
Thomas Brooks. 

One McCulloch deposed, that he was a superintendent 
for the contractors at Buckhorn Falls, on Deep Kiver, and 
paid all the money expended there: that the prisoners 
worked under him in February or March, 1850, and that 
he paid to each of the white men $3, and to the negro $1 ; 
and that he did not let either of them have a $20 note.— 
The witness was then asked, if he kept an account of his 
expenditures, and had refreshed his memory by referring 
to his books; and he replied, that he kept books, and had 
refreshed his memory by referring to them. Thereupon, 
the counsel for the prisoners objected to the competency 
of his testimony ; but the Court received it. 


On the part of the State there was then offered a copy 
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of the Statute of South Carolina, incorporating the Bank 
of Georgetown, certified to be a copy, by William Hill, 
Esquire, the Secretary of State, with a certificate by Wil- 
liam A, Graham, Esquire, as Governor of this State, that 
William Hill, who gave the certificate, was, at that time, 
Secretary of State. The counsel for the prisoners object- 
ed to it, because the seal of the State was not attached to 
the certificate of the Secretary, but to that of the Gover- 
nor: and because the certificate of the Secretary was da- 
ted the 4th day of January, 1848, and that of the Gover- 
nor the 3d day of that month; and, also, because the cer- 
tificate of the Governor in 1848, was insufficient, and that 
it should have been that of the Governor at the time of the 
trial. But the Court admitted the evidence. 

Mr. Dewey was then offered on the part of the State, 
and he deposed, that he was a clerk in the Bank of the 
State, at Raleigh, and had been for four years ; that his du- 
ty was to assist in keeping the books, but that, when large 
sums were received or sent away, he assisted the teller in 
counting, and had frequently handled bills of the Bank of 
Georgetown, in South Carolina, and had received and sent 
them off, and had never had one returned as counterfeit, 
nor seen one that was counterfeit; and that he thought 
he was a perfect judge of good and counterfeit money. 
‘The witness was then asked, whether he thought the bill 
then shown to him—being that described in the indictment 
—was good or bad; and the counsel for the prisoner ob- 
jected to his answering the question. But the Court allow- 
ed him to answer ; and he stated that it was a eounterfeit, 
and that the names of the President and Cashier were not 
written by them, but were printed from an engraving ; and 
that, in other respects, mentioned by him, it was different 
from a genuine note. 

The counsel for the prisoner, Cheek, prayed the Court to 
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instruct the Jury, that he could not be convicted on the 
second count, because the offenee of the principal was a 
misdemeanor, and did not admit of accessories; and that 
there was no evidence tending to show him to be guilty on 
the first count, as principal in the second degree. The 
Court refused to give the instruction prayed, and informed 
the Jury, that, if they believed the prisoner, Cheek, aided 
and assisted the other two prisoners in passing the coun- 
terfeit bill to Davidson, by participating in their plans, and 
counselling and advising them to that end, or assured them, 
before the passing of the bill, that he would be at hand, to 
extricate them from detection or difficulty, then he would 
be guilty as principal, though not actually present when 
the note was passed. 


Attorney General, for the State. 
Haughton and G. W. Haywood, for the defendant. 


Rurrtn, C. J. It is objected, that McCulloch ought not 
to have been allowed to speak of anything, on which his 
memory had been refreshed by looking at his books, with- 
out producing the book on the trial. But the rule seems 
to be otherwise. As the book was written by the witness, 
himself, and was not, in itself, evidence, and the witness 
was obliged, after seeing it, to speak from his remembrance 
of the tacts, it could serve no purpose to compel him to 
bring his book to Court. At most, the absence of it could 
only affect the confidence the Jury might yield to his state- 
ment, as it might not be as great, as if the refreshing of his 
memory accompanied the giving of his testimony. It could 
not take away his competency, nor render it improper for 
him to state to the Jury, that he had refreshed his memory 
by referring to his original entries, though not then present. 
Kensington v Idglis, 8 East. 273. Indeed, it is obvious, 
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that, as to the essential point of his testimony—that he did 
not pass a $20 note to either of the prisoners—he was de- 
posing from his unassisted memory ; since that 1s a partic- 
ular fact, on which no information could be expected from 
the book. 

-The transcript of the law of South Carolina was pro- 
perly received. Jackson’s case, 2 Dev. 563, is in point 
aginst the objection respecting the seal of the State. A 
transcript, once duly certified, is evidence at all times of 
the existence of the Statute, and its being in force accor- 
ding to its terms, unless a repeal be shown. The difference 
in the dates of the Governor’s and Secretary’s certificates 
is, evidently, a mere mistake, and cannot affect the compe- 
tency of the document; because, it follows, necessarily, 
from the Governor's certificate, that, at the time he gave 
it, Mr. Hill had given his. The wrong dating of the one 
or the other is, therefore. not material. 

Then, as to Mr. Dewey’s evidence: the rule is not re- 
stricted to cashiers and tellers of banks, but it admits mer- 
chants, brokers, and others, who habitually receive and 
pass the notes of a bank for a long course of time, so as to 
become thoroughly acquainted with them, and able to judge 
between a true and counterfeit bill, and have that knowl- 
edge tested, among other means, by the fact, that no bill, 
passed by the witness, has been returned, though there has 
been ample time for it, if any of them were not genuine. 
The cases of Candler, 3 Hawks, 393, and Harris, 5 Ired. 
287, establish that as the general rule; and the present 
case is so plain, that there could be no mistake, since the 
signatures to the note, purporting to be those of the Presi- 
dent and Cashier, were not written, but printed. 

It was lastly contended on the merits, that the prisoner, 
Cheek, ought rot to have been convicted, because. he was 
in fact drunk and asleep, at the distance of 250 vards, when 
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the other two passed the note, and there was no evidence 
of his preconcert with them to pass it ; and hence, that he 
was not guilty as principal and could not, in law, be guilty 
as accessary before the fact. It is true, there are no ace 
cessaries in inferior offences. But it does not follow that 
procurers and aiders in such cases are not guilty at all. 
On the contrary, because they are not accessaries, the law 
- holds them to be principals. Some observations fell from 
Judge Henoerson, arguendo, in Good's case, 1 Hawks, 
463, which seem the other way. Ee may have been led 
hastily to express himself inaccurately, by not distinguish. 
ing between the case of accessaries before the fact and the 
one then before the Court, which was, whether there could 
be an accessary. after the fact by receiving stolen goods of 
less value than twelve pence. ‘This is the more probable, 
because, a few years afterwards, in Borden’s case, 1 Dev. 
518, that eminent Judge laid down the law explicitly to 
the contrary, when it was directly to the point before the 
Court ; and, in so doing, he was unquestionably right, ae. 
cording to the text writers and adjudged cases. For ex- 
ample, in Rex v Jackson, 1 Dev. 124, one hired some men 
to beat another, and they did it in his absence, and then 
he was indicted for the battery, as having been committed 
by himself, and convicted and heavily punished ; and Haw. 
kins, Book 2, c, 29, s. 2, lays it down, that whatever will 
make aman an accessary before the fact in felony, will 
make him a principal in trespass, and other misdemeanors, 
as in battery, forgery at common law, and others. Whence, 
he says, it fullows, that, being in judgment of law, a princi- 
pal offender, he may be tried and found guilty before any 
trial of the person, who actually did the fact. Mr. East 
lays down the same doctrine as to forgery at common law, 
because it was but a misdemeanor, 2 East, P. 6,973. In 
effect, then, both of the counts in this indictment charge 
16 
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the prisoner as a principal ; for the one charges directly, 
that all three passed the note; and the other, that one of 
them passed it and the other two procured him to pass it. 
The question, then, is, whether there was evidence to be 
left to the Jury, that the note was passed by Malone or 
George at the investigation of Cheek or by pre-concert 
with him. His Honor thought there was, and this Court 
is of the same opinion. The three persons formed one pa:- 
ty, and appeared to be acting on secret consultations with 
each other, and all the little they had seemed to be in com- 
mon. There was much falsehood among them, in repre- 
senting, that the note came from a responsible person, and 
in acting under false names. ‘Those circumstances and 
others render it probable, that all of them intended before- 
hand to pass the counterfeit note on joint account to the 
first person, who would take it, and that, if they could not 
get it off on Seymore, they would try it on the wagoners 
encamped near at hand, and that it was in fact passed in 
execution of that plan. For why should ali three of them 
have been whispering together just before the note was of- 
fered to Seymore? And why did Malone and George leave 
Seymore’s house after having once retired for the night, 
unless for the purpose of imposing on the men with the 
wagon? Now, they had no opportunity of knowing that 
those men were encamped at the road, which Cheek did 
not also have; and then their secret communication to 
him, on their return, and his quick apprehension of what 
they had done, evinced by his readiness to enter at once 
in a feigned name on the completion ef that part of the bu- 
siness which they had left unfinished, and, after having done 
so, his departure with George in a different direction under 
still another name, are circumstances, from which an infer- 
ence may be deduced, that in reality there was a conspira- 
ey between the three to pass the note to Seymore or David- 
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son, and that each of them played their parts in execution 
of it and on joint account. Those subsequent acts of 
Cheek, do not, of themselves, constitute the offence; but in 
connexion with the falsehoods uttered by them all, and the 
other previous parts of the transaction, they reflect back 
on the actions and motives of the three from the begin- 
ning, and were fit to be considered by the jury, and, in- 
deed, raise as strong a presumption against this prisoner, 
as may be expected in cases of the kind. The Court is, 
therefore, of opinion, that there is no error in the judgment. 


Per Currtam. Ordered to be certified accordingly. 


DEN. ON DEMISE OF JUDITH LONG vs. SAMUEL ORRELL & AL. 


The last proviso to the first section of the Act of Limitations, Rev. Stat. s. 1 
extends to cases, where the plaintiff has been nonsuited, as well as to those 
in which a verdict has been found against bim. 

Where there are several demises of divers persons in the declaration in the 
first action of ejectment, it is not necessary, that a demise from each of 
those persons should be laid in the declaration in the second action, but it is 

- sufficient for the second declaration to be on the single demise, from that one 
or more of the lessors in the former suit, in whom the title is found to have 
been ; for the count on each of the several demises is, in law, the same as 
a separate actisa, and, therefore, the title of each person is saved, who was 
a several lessor in such action. 

By bringing an ejectment, a party, then having the right of entry, shall con- 
t.nue to have it, as long as that action pends, and afterwards, also, if, with- 
ia one year afterwards, be wi!l bring another action, aud so on from time 
to time—no matter who may be at any time the tenant io 

The cases of Mills vy Witherington, 2 Dev. & Bat. 433, Joes vy Sawyer, 4 D 
& B. 51, and Morrison ¥ Conolly, 2 Dev. 288, cited and approved. 
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Appeal from the Superior Court of Law of Davie 
County, at the Fall Teri, 1851, his Honor Judge Mantr 
presiding. 

This suit was conuuenced on the 3ist of August, 1S49, 
and the declaration was on the several demises of Judith 
Long, and all her brothers and sisters, except Alexander 
Oaks. On the trial, the plaintiff gave evidence, that the 
premises were parcel of a larger tract, of which Thomas 
Oaks was in possession in his lifetime, and at his death, 
claiming it as his own; and that, after his death, the said 
Judith and Alexander, and six others, being the children of 
said Thomas, continued in possession, claiming under their 
father. The plaiutif further offered in evidence a deed of 
bargain and sale in fee, dated July 3d, 1831, for the whole 
tract, from Joseph Hanes and Michael Hanes, to the said 
eight children of ‘Thomas Oaks, describing them as his 
heirs, and describing the land as situate, lying and being in 
the county of Rowan, on the Yadkin River, and bounded 
by the lands of Nat!ianiel Markland, Michael Hanes, and J, 
Ellis, containing 558 acres, more or less, and being the land 
formerly owned by Samuel Jones. The certificate on the 
deed, on which it was registered, is as follows: “Rowan 
county: August sessions, 1831. I hereby certify that the 
within deed was duly acknowledged in open Court, and or- 
dered to be registered,’ Signed, “John Giles, Clerk.” Its 
admissibility was objected to by the defendants, on the 
ground of the insufficiency of the Clerk’s certificate ; but 
it was received. And the plaintiff further gave in evidence 
that a partition was made by commissioners, in November, 
1831, under a decree of the County Court, at the instance 
of the said Alexander and Judith, and their brothers and 
sisters, to whom the deed was made, which was returned to 
November Term, 1831, and there confirmed, recorded, and 
ordered to be registered ; and that therein a.certain parcel 
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was allotted to said Judith, in severalty, as her share of the 
said lands, and certain other parts to each of the other bre- 
thers and sisters, and that the said parties, severally, took 
possession of the parcels allotted to them, respectively ; and 
the parcel allotted to Judith was, in said partition, described 
as “lot No. 2, and the tract of land purchased by Samuel 
Jones of Joseph Sparks, with the following additions and 
boundaries: beginning at a mulberry on the river bank, 
Samuel Jones’ old corner, thence along and past his old 
line to a white oak, thence south S3 1-2 west 60 chains to 
a stake—it being the lower end and remainder of a tract of 
land purchased by Thomas Oaks, deceased, of Isaac Jones, 
Sheriff, as the property of Samuel Jones.” And the plain- 
tif further gave evidence, that the said Judith and one 
William W. Long intermarried, and being in possession 
under the petition, they joined in executing a deed of bar- 
gain and sale for the premises, to the said Alexander Oaks 
and his heirs, bearing date Nov. 21, 1839; and that said 
Alexander entered into the premises, claiming under the 
said deed, and that the defendants were in possession there- 
of at the commencement of this suit, as the tenants under 
the said Alexander, for a term of years; and that William 
W. Long died early in the year 1840: and that the said 
Judith was never privily examined, touching the execution 
of the said deed by her. 

The defendants then gave evidence, that Alexander Oaks, 
and those claiming under him, had been in the continued 
possession of the premises, from the 21st of November, 
1839, claiming them adversely under the last mentioned 
deed. 

Thereupon, the plaintiff gave in evidence the record of 
an action of ejectmeut against one William J. Markland, 
which was commenced on the 8th day of May, 1843, in 
which the declaration was upon the several demises of Ju- 
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dith Long and six other persons, bearing the same names 
with the persons whose demises are laid in the declaration 
in this suit—each declaration describing the premises by 
the terms used in the allotment to Judith Long in the par- 
tition: in which action Markland appeared and pleaded not 
guilty, and a verdict was given for the plaintiff; but the 
same was afterwards set aside by the Court, and a nonsuit 
ordered, the Ist day of October, 1848. And the plaintiff 
gave further evidence, that, when the said suit was com- 
menced, Markland was in possession of the premises, as a 
tenant under Alexander Oaks, for a term which expired ; 
and thereupon, Markland left the premises, and the present 
defendants entered as aforesaid. 

The counse! for the defendants moved the Court to in- 
struct the Jury, that the plaintiff could not recover, because 
he had not shown the title to be out of the State, and, if 
that were otherwise, because the entry of Judith Long, and 
the other lessors of the plaintiff, was barred by the Statute 
ot Limitations, and, if not, because tenants in common, or 
joint tenants, cannot maintain ejectment against a co-tenant, 
without showing an actual ouster. But the Court refused 
to give those instructions, and informed the Jury, that the 
deed from William W. Long, and his wife Judith, one of 
the lessors of the plaintiff, did not bind her, but conveyed 
only the husband’s life estate, and that, upon his death, her 
right of entry accrued, and that she had seven years from 
that period to enter or bring suit ; and that Alexander Oaks 
and his tenants were estopped by the said deed and parti- 
tion, and the possession taken under them, to deny the title 
of the said Judith to the premises; and that this suit was 
brought in due time after the nonsuit in the first action, to 
prevent her from being barred by the Statute of Limitations, 
provided the two suits were between the same parties, and 
for the same subject matter; and his Honor left it to the 
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Jury to say, whether the parties, with the same names, were 
the same persons, and whether the matter in controver, 
was the same ; and directed them, if they should think they 
were, that the plaintiff was entitled to recover on the de. 
mise of Judith Long, and in that event, it was unnecessary 
to consider the question, whether the action could be main- 
tained upon the other demises. The Jury found, according- 
ly, for the plaintiff, and the defendant appealed. 


Gilmer and Miller, for the plaintiff. 
No counsel for the defendant. 


Rurrin, C.J. Upon the question of evidence, the Court 
is inclined to the opinion, that the Clerk’s certificate of the 
acknowledgement of the deed, though very loose, would 
probably do, since the inferences are fair, that it was ac- 
knowledged by the bargainors in the County Court. But 
it is not of much consequence in this case, whether that 
deed be admitted or not; for the same estoppels, arising out 
of the partition, Mills v Witherington, 2 Dev. & Bat. 433, 
and the deed from the lessor of the plaintiff, Judith Long 
and her husband, are conclusive as to the title. On this 
last point, the case of Ives v Sawyer, 4 Dev. & Bat. 51, is 
decisive, as the deed describes the land as that derived by 
the feme under the partition. 

The material question is that respecting the Statute of 
Limitations, Under the Act of 1715, undoubtedly the right 
of entry was gone, as more than seven years had expired 
after the husbatid’s death, before the present suit was 
brought, and a nonsuit in a previous action of ejectment, 
which was brought within the seven years, would not pre- 
vent the bar. Morrison v Conolly, 2 Dev. 233. But in re- 
vising the Statutes in 1836, the Act of 715 was amended by 
adding a further proviso, “that, if, in an action of eject- 
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ment, judgment be given for the plaintiff, and be reversed 
for error, or a verdict pass for the plaintiff, and judgment 
be arrested, or a verdict be given against the plaintiff, the 
party plaintiff, his heirs or executors may commence a new 
action or suit, from time to tive, within one year after such 
judgment reversed, or judgment given against the plaintiff.” 
This provision was imported from the 4th section, where it 
stands as a proviso, enlarging the time for bringing person- 
al actions, and is obviously expressed inartificially in refer- 
ence toa right of entry or an action or ejectment. No 
doubt it was intended to take the place of St. 4. Ann. c. 16, 
s. 16, which enacted “that no claim or entry should be suf- 
ficient, within the St. 21 Jac. unless an action should be 
commenced within one year, and prosecuted with effect.” 
The object of that enactment was to prevent an evasion of 
the Statute of James, by making an actual entry just be- 
fore the expiration of tweuty years, and thereby getting 
twenty more, and so on perpetually ; which was effected by 
enlarging the time of entry for only one year after an eniry 
within twenty years, provided it was followed by an effectual 
suit, brought within the year, but not afterwards, That was 
not re-enacted i1 1836, and, of course, is not the law now; 
but, instead of it, the proviso now under consideration was 
adopted, which is so differently expressed, as to require a 
diferent construction, im order to carry out the legislative 
intention. As applied to this case, the opinion of the Court 
is, that it entitles the plaintiff to recover. Although a non- 
suit is not mentioned as one of the modes of determination 
of the first suit, yet it would be within the equity of this 
proviso. upon the same principle, on which it was held to 
be within that in the 4th section, were the two expressed 
precisely alike. But the proviso to the Lst section goes fur- 
ther than the other in this: that it applies to this case the 
rule, that a judgment in one ejectment is not a bar to another, 
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and allows the plaintiff, as the lessor of the plaintiff is called, 
to bring a second ejectment within a year after a verdict 
and judgment against the plaintiff in a former action. Ic 
follows that, @ fortiori, he may do so after a nonsuit. 

Then it is tobe further considered, in reference to the 
subject matter and the parties to the two suits. As to the 
former, there can be no question in this case. The de- 
scription of the premises demanded in the two declarations 
is the same, and the jury found the identity. No doubt, 
the lessor or lessors of the plaintiff must be the same in 
both actions, or their representatives must take their places. 
But, when there are several demises of divers persons in 
the first declaration, it cannot be necessary that a demise 
from each of those persons should be lajd in the second, but 
it must be sufficient for the second declaration to be on the 
single demise of that of one or more of the lessors in the form. 
er suit, in whom the title is found to have been; for, the 
count on each of the several demises is in law the same as 
a separate action, and therefore, the title of each person is 
saved, who was a several lessor in such action. For, the 
object is to preserve the right of any person having it at 
the time of instituting an action on his title; and it ought 
not to harm the true owner that the declaration sets forth 
separate demises of others, provided each declaration has 
acount on the demise of the true owner. Such is this 
case. For, the demise of Judith Long is the only one, on 
which the verdict is given for the plaintiff, and, under the 
instructions and evidence, it must be understood, that the 
jury found the title to have been in her alone, at the bring- 
ing of the first suit. 

Upon the necessity of the identity of the defendant in 
the two actions, the opinion of the Court differs somewhat 
from that given tothe jury, but not so as to affect this 
judgment. If it were true, that this proviso, like thet in 
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the 4th section, had in view only the case of the same de- 
fendants in both actions, it yet might fairly be construed 
to embrace the case of out-going and in-coming tenants of 
the same landlerd. But there seems to be no ground for 
any such restriction, nor any reason, why, after an action 
brought against the actual occupiers at the time, another 
action, upon failure of the first, should not lie within a year 
againt the actual occupier at the time, whoever he may be. 
lf it were not so, then in every case, in which the seven 
years had expired pending the action, the defendant, by af- 
terwards aliening to another, or even by vacating the pos- 
session, would defeat the proviso, and bar the right of en- 
try. So, ifan action within the vear would not lie against 
a stranger, who entered when the possession was vacant, 
there would be the absurdity, that he could insist on the 
possession of a former tenant as a bar, which the former 
tenant, himself, could not set up, had he continued in pos- 
session. Such consequences forbid a construction which 
produces them; and they show the true principle of the 
enactment to be, that, by bringing ejectment, a party, then 
having the right of entry, shall continue to have it as long 
as that action pends, and afterwards, also, if within one 
year afterwards he will bring another action, and so on, 
from time to time. That is the clearer, when it is consid- 
ered, that this enactment is in the form of a proviso toa 
general enactment in the beginning of the section, which 
bars the right to enter into lands but within seven years 
‘after the right accrued ; and, therefore, that its office, like 
that of previous provisos, respecting persons under incapa- 
cities, is to extend the right of entry to the period prescri- 
bed in it. Besides, in giving the second action of eject- 
ment, the proviso implies that the lessor of the plaintiff 
therein has the right of entry at the time of suit brought. 
If he has it at all, he may assert it, either by entering on 
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any person unlawfully in possession, or by bringing an 
ejectment. The Court is well aware of the consequences 
of this construction, as it leaves the right of entry without 
limitation, if the party entitled will bring an ejectment 
within seven years, and successive actions afterwards, with- 
in a year after a verdict, even, against him in a prior suit. 
But the terms of the Act, and the nature of the rights on 
which it operates, render it the unavoidable construction, 
and if it prove a mischief, it is not for the Judiciary, but 
the legislature, to apply the corrective, by adopting a pro- 
vision similar to that in the Statute of Anne, or requiring 
the second, or some certain one of the actions to be prose- 
cuted with effect, or in some other way giving the repose 
to which long possessions are entitled, ia policy and jus- 
tice. 


Per Curtam. Judgment affirmed. 
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What constitutes fraud, is a question of law. 

Ta some eases fraud is self-evident, when it is the province of the Court so 
to adjudge, and the Jury has nething to do with it. 

Ip other cases, it depends upon a variety of circumstances, arising from the 
motive and intent, and then it must de left, as an open question of fact, to 
the Jury, with instructions as to what, in law, constitutes fraud. 

Aad, in other eases, there is a presumption of fraud, which may be rebutted. 
Then, if there is any evidence tending to rebut it, that must be submitted 
to the Jury; but, if there is no such evidenee, it 1s the duty of the Court 
so to adjudge, and to act upon the presumption. 

The eave of Hardy v Skinner, 9 lred. 191, cited and spproved. 


Appeal from the Superior Coust of Law of Chowan 
County, at the Fall Term, 1851, his Honor Judge Serrie 
presiding. 

The case is stated in ‘ e opinion delivered in this Court. 


Heath, for the plaintiff. The case of Hardy v Skinner, 
has been before this Court at a previous term, 9 Ire. 191 : the 
point there decided was, that the deed could not be pronoun. 
ced fraudulent, in law, for that any apparent fraud, on the face 
of the deed, might be submitted to the jury, and explained 
by evidence. As the case then passed without argument 
for the plaintiff, and the same case was again presented to 
the Court, the Counsel has thought it not disrespectful, to 
present the same point again; not with any expectation 
that the Court below would be so insubordinate as to over- 
rule the former decision ; but with the hope, rather, than 
the expectation, that this Court might be induced to re- 
view the decision, aud, if in error, retrace their steps. Is 
there any such distinction as that contended for ? that is, 
a deed, fraudulent on its face, fraudulent in law, explaina- 
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ble by testimony, dehors the deed, as deeds are, supposed 
to be fraudulent in fact? Can any evidence be heard to 
uphold or explain a deed fraudulent on its face? As this 
point has once been adjudicated against the plaintiff, in this 
very case, the Counsel will be content with a reference to 
a single decision, without troubling the Court, with a mul- 
tiplicity of cases or comments ; the case of Haven v Lord, 
2d New Hampshire Rep. 17. Mr. Justice Woopsury, late 
of the Supreme Court of the United States, in discussing 
the question, whether that was a case of fraud in Law, to 
be decided by the Court, or fraud in fact, to be passed on 
by the jury, uses the following language: “ The difference 
Between these two pusitions is highly important, because 
the first one (fraud in law,) devolves the question of fraud 
upon the Court ; the last one, (fraud in fact,)upon the Jury ; 
the first one requires an opinion to be formed on a single 
circumstance, and admits of no explanation; but the last 
one looks to the whole transaction, and admits of every 
honest apology in extenuation.” Many other authorities to 
the same purpose might be cited ; this has been brought to 
the attention of the Court for its directness and its brevity. 

On the supposition, however, that the Court adheres to 
its former decision, have the fraudulent features of the deed, 
under which the defendant claims, been explained away ? 
Is not the plaintiff entitled toa charge responsive to his pray- 
er, that the fraudulent character of the deed has not been 
explained? ‘This Court has already said in Hardy v Skin- 
ner, ut supra, that “it is a fraud, not to apply a debtor’s 
property to the satisfaction of his debts, in reasonable time, 
but reserve it for his own use; and certainly three vears 
is startling, and prima facie, for the debtor’s benefit.” Is 
this, ond are the other, fraudulent provisions of the deed 
explained away by the draftsman? His opinion, as to the 
time the Trustee might indulge, cannot alter the construc. 
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tion to be placed on the transaction ; from his evidence, it 
appears it was thought by the Trustor and Trustee, that 
it would take three years to close the mercantile transac- 
tions of the Trustor ; and the intent of both parties was to 
protect the other property, until the business of the store 
could be closed. This testimony explains nothing; it only 
shows that in the opinion of the witness the parties might 
lawfully delay the sale for two years; the Court has deci- 
ded that, unexplained, it is too long, and is, therefore, fraud- 
ulent. 

Does the testimony of the other witness explain away 
the objectionable features of the Trust Deed? There is no- 
thing in James C. Skinner’s testimony to that end ; that 
of Wm. R. Skinner shows his utter insolvency ; it is true 
he states, the deed was made for no other purpose than to 
secure all his creditors ; but he also states, that he and his 
brother, the Trustee, “ consulted together previous to mak- 
ing the deed: that they knew he could not collect money 
fast enough to pay his creditors: and that the property 
would be exposed to judgments and executions, and if sold 
for cash, as it would be, if sold under execution, it would 
not sell for enough to pay the debts,” &c., &c. ; it is sub- 
mitted that he gives no good reason, why the property was 
left in the hands of an insolvent man for three years, he to 
take the profits and the Trustee all this time not to be held 
responsible. On the contrary, this testimony discloses tha 
one of the objects of the Trust was to cover the property 
in favor of the Trustee, who was the preferred creditor, 
until the non preferred creditors should be paid, if ever, by 
the slow process of collecting the mercantile debts, which 
James C. Skinner says it would take three years todo. It 
is believed the testimony in explanation does not come up 
to the requisitions of the case, as declared by the Court, 
when here, on its former trial; then it was said, “if this 
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person (the grantor) was not insolvent, but had other prop- 
erty sufficient to cover all his debts, and these creditors 
wished to keep their money at interest, and the day was 
deferred at their instance or if the debtor was bestowing his 
labor and money of his own, or of the second Class creditors, 
in making improvements on the estate, which would great- 
ly enhance its value, and require three years to complete ; 
or if the deed was made in this form, with the privity and 
full concurrence of all the creditors; in these or in other 
similar instances, which may be supposed, it would be 
clear, there was no fraud. Neither these nor any similar 
facts are disclosed by the witnesses to explain away the 
objectionable provisions of the deed; and if, as far as the 
case proceeded on the former trial, it might have authorised 
a verdict for the plaintiff, then (see Hardy v Skinner, ut 
supra,) it is submitted, that in the second trial the Judge 
should have instructed the jury, that the defendant had not 
introduced any evidence to explain away the evidence of 
fraud against the deed, and that the plaintiff was entitled 
to their verdict. 

W. N. H. Smith, for the defendaut. In Hardy v Skin- 
ner, 9 Ired, 191, this Court determined, that this deed in 
trust, from Skinner to Skinner, which is now, as it was 
then, attacked for fraud, was not fraudulent in law, to be so 
adjudged by the Court, upon any of the provisions which 
are contained in it ; and that the question of fraud was one 
of fact, to be submitted to the Jury. 

Upon the trial below, on the evidence submitted to the 
Jury, they rendered their verdict sustaining the deed, and 
declaring that there was no fraud in it. ‘Whe verdict of the 
Jury places the case in precisely the same position, in which 
it stood by the admission of counsel, when, with a change 
of defendant ouly, it was formerly before this Court. 

In Hardy v Skinner, this Court held that, however ob- 
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jectionable and suspicious were some of the provisions of 
the deed, yet they were open to explanation before the Jury. 
The verdict below declares that that explanation has been 
full and satisfactory. 

The issues were left to the Jury, under a charge from 
the Court, of which the lessors of the plaintiff cannot com- 
plain. The instruction asked that the Jury should be told, 
that the presumptions against the deed, furnished by itself, 
were not explained nor rebutted by the evidence offered. It 
was to take from the Jury the determination of a fact, after 
evidence had been submitted to them to enable them to pass 
upon it. The instruction could not have been given, nor 
its principle acted on by the Judge, without disregarding 
the opinion in the former case, and usurping the functions 
which appropriately belong to the Jury. 

The Court was, consequently, right in refusing to give 
such instruction, while the Jury, at the same time, were 
charged, that it devolved on the defendant to explain and 
remove the imputations and presumptions arising upon the 
deed itself. Lee v Flannagan, 7 Ire. 471, Young v Booe, 
11 Ire. 347. 

There was no estoppel, for the defendant claimed under 
a title paramount, and prior to the lien of the executions, 
under which the plaintiffs purchased. 

It is submitted, whether the plaintiffs have not assented 
to the deed, wherein they are secured among the creditors 
of the second class, from the part which, as the evidence 
shews, they took in directing a sale, so that they are not 
now at liberty to impeach it. 


Pearson, J. Both parties claim under William Skin- 
ner. The lessor deduces title, by a sale and deed of the 
Sheriff, in 1845, under a judgment against Skinner, in Au- 
gust, 1841, and executions rezularly issuing thereon up to 
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the sale. The defendant deduces title, by a deed of trust, 
executed by Skinner to one James Skinner, in April, 1841, 
and a deed from James C. Skinner to himself in 1846.— 
The case, therefore, turns upon the validity of the deed of 
trust. It conveys to James Skinner the land sued for, and 
several slaves, and all the other visible property of Wil- 
liam Skinner, in trust to sell, and out of the proceeds to 
pay certain debts, which constitute the first class; and, if 
there is any surplus, to apply it to the payment of the debts 
of the second class. It provides that the property is not 
to be sold until after the expiration of three years from the 
date, and then, if any of the debts of the second class shall 
remain unpaid, the trustee may be required, by such por- 
tion of the creditors, of the second class, as represent the 
greater interest, to proceed to sell; and he is, thereupon, 
authorised to sell the property at public auction, on a cred- 
it of six months. It further provides, that, until a sale is 
made, William Skinner shall remain in possession of all the 
property, and Skinner shall not be held responsible for the 
same, while it remains in the possession of the said Wil- 
liam, 

To account for this delay of three years, and the stipu- 
jation that, during the time, the debtor was to be allowed 
to keep possession of the property, and receive the profits, 
without responsibility on the part of the trustee,—the de- 
fendant examined Thomas I’. Jones, Esq., James Skinner, 
and William Skinner. Their testimony was, in substance, 
that William Skinner was a merchant, and also carried on 
asmall farm. Ia the Spring of 1841, he found himself 
very much embarrassed; he was indebted to James Skin- 
ner, who was his brother, in a large amount, chiefly for 
money borrowed of him, as guardian; he also owed large 
suins to several of his intimate friends. These creditors 
were willing to give him indulgence, provided their debts 
18 
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were secured, and he was anxious to give them the prefer- 
“ence, and supposed that his land, negroes, and all of his 
other chattel property, would be about sufficient for that 
purpose. Besides these debts, he owed several merchants 
for goods, to quite a large amount, and in taking an esti- 
mate of the notes, book debts, &c. due on account of the 
store, he supposed this fund, if he was successful in making 
collections, in addition to the profits of his farm, would 
enable him, in three or four years, to pay off most of the 
debts due to merchants, and several small debts due in the 
neighbo rhood, which he did not purpose to secure; and he 
communicated this to his brother, and they called on Mr. 
Jones, a highly respectable gentleman of the bar, to draw 
the deed of trust. They stated over the above circum- 
stances to Mr. Jones, and told him their wish was to post- 
pone a sale of the property as long as the law would allow, 
and suggested four years. He advised them that time was 
too long, but thought the deed would not be invalidated by 
a delay of three years, which was inserted, and the deed 
was executed and registered. William Skinner stated, that 
he was much mistaken in reference to the amount which 
he had hoped to realise from the notes and debts, due on 
account of the store, and, although the nominal amount 
was some $4,000, his collections fell far short of the amount 
of debts secured in the second class, and the result was, he 
proved to be insolvent to a large amount. He accounted 
for his want of success in making collections, by the fact, 
that, in 1842, there was a great pecuniary pressure, and an 
almost total failure in that section of the State: this fact 
was also stated by Mr. Jones. 

The plaintiff's counsel insisted, that the deed of trust 
was fraudulent upon its face,and should be so adjudged 
by the Court. His Honor was of opinion, that the ques- 
tion of fraud was one of fact, to be submitted to the Jury. 
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For this the plaintiff excepts. The Court then submitted’ 
the case to the Jury, with general instructions as to the 
question of fraud. 

The plaiatiff’s counsel then requested the Court to in- 
struct the Jury, that, upon the face of the deed of trust, 
there was prima facie evidence of fraud, and that the de- 
tendant had offered no evidence to explain or rebut this 
presumption. ‘The Court declined giving the instruction, 
and for this the plaintiff excepts. 

The first exception is unfounded. The very question is: 
settled by the case of Hardy v Skinner, 9 Ired. 191, when 
this same deed of trust was submitted to the consideration: 
of this Court, and the matter is so elaborately discussed, 
as to make it unnecessary to add another word. 

The second exception is well founded. By the case of 
Hardy v Skinner, it is decided, that, upon the face of this 
deed of trust, there is a presumption of fraul; and the 
single point is, was there any evidence to rebut this pre- 
sumption? The plaintiff hada right to present this point, 
as upon a demurrer to the evidence ; that is, admitting all 
of the testimony offered by the defendant to be true, and 
admitting all the inferences that can properly be drawn 
from it, there is no evidence to rebut the presumption,— 
and to ask for a direct opinion of the Court upon that 
question. Consequently, it is error to refuse the opinion, 
and to leave the case with the Jury, upon a general charge 
as to the matter of fraud. What-constitutes fraud, is a 
question of law. In some cases, the fraud is self-evident : 
when it is the province of the Court so to adjudge, and the 
Jury has nothing to do with it. In other cases, it depends 
upon a variety of circumstances, arising from the motive 
and intent; then it must be left as an open question of 
fact to the Jury, with instructions as to what, in law, con- 
stitutes fraud. And, in other cases, there is a presumption 
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of fraud, which may be rebutted. Then, if there is any 
evidence tending to rebut it, that must be submitted to the 
Jury ; but if there is no such evidence, it is the duty of 
the Court so to adjudge, and to act upon the presumption. 
Fraud is very subtle, and frequently eludes the grasp, both 
of the Court and Jury. When, therefore, the Court has 
hold of it, there is no reason for passing it over to the Jury, 
unless there is some evidence that will justify them in 
coming to the conclusion that the presumption is re- 
butted. 

In one case, it had been decided, that there was a pre- 
sumption of fraud against this deed of trust, and it was 
narrowed down to this question: Is there any evidence to 
rebut this presumption? ‘The legal effect of the deed is to 
delay and hinder the creditors named in the second class, 
and to hold them at arms length for three years; because, 
so far as the personal property was concerned, it could not 
be reached by an execution, and the equity of redemption 
in the land, only, could be sold, which would impose on the 
purchaser the necessity of going into equity to redeem, by 
paying all the debts. Of course, there would be no pur- 
chaser, so that, in fact, the admitted design was to hold off 
the creditors of the second class, for three years, during 
which time the debtor was to remain in possession, and the 
receipt of the profits upon his own responsibility. What 
motive does the evidence assign for this? The creditor 
wished to prefer certain creditors ; true, he had a right to 
dw it, but he was bound to make an honest preference.— 
He could have given them the very same preference, and 
allowed the sale to be made within a reasonable time ; 
30, his wish to give the preference furnishes no reason for 
the delay, and leaves it as a new pretext, under which to 
provide for a benefit to himself. But again, it is said, the 
evidence shows, that he expected to be able, within the 
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three years, to make large collections from his books, which 
he could do by taking in grain, &c., much better than a 
trustee ; and he left his notes and accounts out of the deed’ 
of trust, for the purpose of settling them up himself. Grant 
it: but does this furnish any reason why his other proper- 
ty should not, in the meantime, have been appropriated to 
the payment of his debts, so as to stop interest and close 
up the business? Upon what principle does this self-con- 
stituted agency of his rest? He, being insolvent, or, at 
least, greatly embarrassed, and on the verge of insolvency, 
as it afterwards turned out, assumes the right to defy his 
creditors, and enjoy the use of his property for three years, 

—in other words, to keep his property, and pay his credit. | 
ors, when he finds it convenient. This assumption shocks 
all notion of honesty and fair dealing, and cannot be tole. 
rated. The cases of Lee v Harnagan, 8 Ired. 741, and 
Young v Booe, 11 Ired. 347, were cited for the defendant. 
The distinctions are obvious. 








Per Curiam. Venire de nove awarded. 
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In an action of Slander, a plaintiff has no right to ask a witness, what he con- 
sidered to be the meaning of the words spoken, except in the cases : 

First, Where the words, in the ordiaary meaning, do not import a slanderous 
charge, if they are susceptible of such a meaning, and the plaintiff avers 
a fact, from which it may be inferred, that they were used for the purpose 
of making the charge, he may prove such averment, and then the Jury must 
decide whether the defendant used the words in the sense implied, or not. 

Secondly, The exception is, where a charge is made, by using a cant phrase, 
or words having a local meaning, or a nick-name, when advantage is taken 
of a fact, known to the persons spoken to, to convey a meaning, which they 
understood by connecting the werds (of themselves unmeaning,) with such 
facts, then the plaintiff must make an averment to that effect, and may 
prove, not only the truth of the averment, but also, that the words were so 
understood by the person te whom they were adiressed, for, otherwise, they 
are without point, aud harmless. 

The cases of Briggs v Bird, 11 Ired. 358, and Hamilton v Smith, 2 Dev. and 
Bat. 274, cited aud approved. 


Appeal from the Superior Court of Law of Wayne 
County, at the Fall Term, 1851, his Honor Judge Dick 
presiding. 

The case is stated in the opinion delivered in this Court. 

A verdict was rendered below in favor of the plaintiff, 
and from the judgment the defendant appealed. 


W. H. Haywood, for the plaintiff. 
McRae, for the defendant. 


Pearson, J. ‘This was an action of slander. The words 
charged in the declaration, were, that the defendant, in 
speaking of the plaintiff, said, “he did take and sell ninety 
dollars worth of my pork, and lay out three nights in town, 
and refused to give up the money until Griffin threatened 
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to send a writ to Wayne county; I have kept it no secret,” 
intending thereby to charge the plaintiff with omg his 
pork or his money. 

One Moses was called by the plaintiff: he stated that 
the defendant, in the presence of himself, and one or two 
others, speaking of the plaintiff, said, “he did sell ninety 
dollars worth of my pork in November, and lay out three 
nights, and would not give up the money, until Griffin 
threatened to send a writ to the county of Wayne, 1 have 
kept it no secret.” The witness then told him, he and the 
plaintiff had better make it up: he replied, “ D—n him, I ask 
him no odds, I can prove the charge by Richard Hinson,” 
The witness was then asked, what he understood the de- 
fendant to mean, by using the above language concerning 
the plaintiff? This question was objected to, but was ad- 
mitted. Witness said, that he inferred that the defendant 
intended to charge the plaintill with stealing his pork or his 
money. For this the defendant excepts. 

This exception is well founded, and, as it meets the merits 
of the case, we put our decision upon it, and it is not nec- 
essary to state the other points. It should be remarked in 
the first place, there is a variance between the words 
charged and those proven ; in this the witness does not use 
the word “take,” but says, “did sell ninety dollars worth 
of my pork, &c.” This may be a fatal variance, but we 
pass it by, and consider the words proven to be the words 
charged. We are at a loss for a conjecture, upon what 
principle the inference of the witness, as to the meaning of 
the words, can properly be substituted, for that which it was 
the province of the Court or Jury to make, and can account 
for the reception of the evidence, only oa the ground that his 
Honor mistook a restricted exception for the rule. . The gene- 
ral rule is, words are to be taken ia the ordinary acceptation 
and it is the duty of the Court to decide, whether they do, 
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or do not import a charge, which is slanderous. For this 
purpose it is neoessary to set out, in the declaration, the 
very words which are spoken. 

The first exception in favor of the plaintiff, is, although 
the words do not, in their ordinary meaning, import a slan- 
derous charge, yet, if they are susceptible of such a mean- 
ing, and the plaintiff avers a fact, from which it may be 
inferred, that they were used for the purpose of making the 
charge ; upon proof of this averment, it should be left to the 
Jury to say, whether the defendant used the words in the 
sense imputed, and not io their ordinary sense ; for exam- 
ple, if there is an averment that the horse of the defendant 
had been stolen by some one, and after the supposed felony 
the defendant, speaking of the plaintiff, says, “1 have found 
out that he is the man who took my horse,” although the word 
“take,”’ does not, in its ordinary signification, mean to steal, 
yet upon proof of the averment, it is proper to submit to 
the jury, whether it was not used in that sense. So, if there 
is an averment, that the plaintiff had been examined as a 
witness in Court, and the words are, “he is forsworn,” 
upon proof of the averment, it might be left to the Jury, 
whether the word “forsworn’ was used in the sense of 
having committed perjury. 

The second exception is still more restricted, and is ex- 
plained in Briggs v Bird, 11 Ived. 358, in these words :— 
“ When a charge is made, by using a cant phrase, or words 
having a local meaning, or a nick-name, when advantage 
is taken of a fact known to the persons spoken to, in order 
to convey a meaning which they understood, by connect- 
ing the words (of themselves unmeaning,) with such fact, 
the plaintiff is bound to make an averment of the meaning 
of such cant phrases, or nick-names, or of the existence of 
such collateral fact, for the purpose of giving point to the 
words, and of showing that the defendant meant to make 














DECEMBER TERM, 1851. 145 





Sasser v. Rouse. 





the charge complained of; and in such cases, there must, 
also, be an averment, that the words were so understood by 
the person to whom they were addressed ; for otherwise, they 
are without point, and harmless. These averments are 
traversable, and must be proven.” This is the only case, 
in which a witness is allowed to give his understanding of 
the meaning of the words, and that from necessity, because 
the averment cannot be proved in any other way. 

A third exception in favor of defendant, and it corres- 
ponds with the first exception in favor of plaintiff, is this: 
although the words do import a slanderous charge, yet the 
defendant, upon proof of a fact, from which it may be in- 
ferred, that they were not used in that sense, mag insist, 
that it should be left to the Jury, to say in what sense he 
used them. Asif the defendant says to the plaintiff, “ she 
murdered A. B.;” upon proof that A. B. was a young gen- 
tlemaa, who had addressed the plaintiff, and was rejected, 
it should be left to the Jury to say, in what sense the word 
“murdered” was used; whereas, in the abssnce of such 
proof, it would be the duty of the Court to adjudge, that 
the words imported a charge which was slanderous. 

The present case falls under the general rule, for the 
words proven are susceptible of a meaning, whereby to 
charge the plaintiff with having committed larceny. Ta- 
king the words as set out in the declaration, they are not 
brought within the first exception, because no fact is aver- 
red, by which to give them a meaning, other than their or- 
dizary siguification. There is no reason whatever for sup- 
posing the case to come within the second exception ; and, 
unless it does,,there is no ground upon which it was ad- 
missible, to ask the witness in what sense he understood 
the words, or what was his inference as to the defendant’s 
meaning. Without tbe restrictions, above pointed out, any 
man would be liable to be sued for slander, who has the 

19 
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misfortune to speak in the presence of an ignorant, or of & 
prejudiced, or of a corrupt witness, although the words 
used by him do not, in their ordinary acceptation, import a 
charge which is slanderous ; for the misapprehension of the 
witness, whether real or pretended, is thus to be substitu- 
ted in the place of the inference, which it is the duty of 
the Court to make, as to the meaning of words. 

The counsel for the plaintiff cited Hamilton v Smith, 2 
Dev. & Bat. 274. We do not see that it is at all opposed 
to our conclusion ; on the contrary, it is consistent with, 
and illustrates the view of the subject which we have 
taken. 


Per Curtam. Venire de novo awarded. 


JOSEPH H. BENNETT vs. JOHN THOMPSON. 


In an action of trespass fer cutting down timber trees, the rule of damages 
is, the value of the timber when it is first cut down, and becomes a chattel. 

This rule, however, it seems, is not applicable to cases of cutting down orna- 
mental trees, or where the trespass is attended with circumstances of aggra- 
vation. 


Appeal from the Superior Court of Law of Bertie 
County, at the Spring Term, 1851, his Honor Judge Dicx 
presiding. 

The case is stated in the opinion of this Court, 


Smith, for the plaintiff. 
Bragg, for the defendant. 
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Nasu, J. The plaintiff and defendant are the owners of 
contiguous tracts of land, and both derive title under the 
Tuscarora tribe of Indians. One question in the case is 
as to the boundary of their respective tracts. The plain- 
tiff proved a regular claim of title from John McKashey, 
to whom the Tuscaroras had leased it by deed in 1777. 
The defendant deduced title from one Williams, to whom 
the Indians had conveyed by lease, dated in 1803. In the 
lease of 1777, a particular cypress is called for ; a cypress 
is also called for in the lease to Williams, and to show that 
the tree called for in the latter, is the same as that called 
for in the former, and the line leading from it was the true 
one, the plaintiff offered in evidence a deed from the Indians 
to Slade, Griffin, and others, executed in 1803, a few days 
after the lease to Williams; and also a grant from the State 
to one Pugh, issued in 1830. ‘To this testimony the defen- 
dant objected, but it was received by the Court. 

Upon this exception no opinion is expressed. From the 
statement in the case, we can not see what bearing those 
two or either of them have or can have upon the point in 
dispute. We are told the purpose for which they were of- 
fered, and received, but not how they were to answer that 
purpose. The objection, upon which the .case has been 
principally pressed before us, is as ta the reception of the 
testimony, ax to the damages to which the plaintiff was or 
might be entitled. The trespass complained of, was in cut. 
ting down timber. To show the amount of damages, to 
which he was entitled, the plaintiff was permitted to give 
evidence, “ of the value of the logs, when cut and sawed into 
boards, and when worked into shingles, their value in logs, 
shingles, and boards, on the spot when cut, on the river, and 
at the markets of Plymouth, and Edenton, and also to show 
the expense of cutting down, sawing off, floating out, raft- 
ing, and getting the logs to market, and their value at the 
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cost of getting them into shingles, and the value of the shin- 
gles of several kinds, and of getting them into boards, and 
the value of the boards at said markets.” This testimony 
was objected to by the defendant, but admitted by the Court. 
In the charge the Jury was instructed, “ that the rule and 
measure of the damages was such an amount, as would 
compensate the plaintiff for the injury sustained, and all the 
evidence admitted was to assist them in forming a correct 
and proper estimate of the injury sustained by the plaintiff.” 

No fault is found with the rule laid down by his Honor, 
as to the damages to which the plaintiff was entitled, that 
is, the amount of the injury sustained ; but he entirely omit- 
ted to state the principles, upon which the rule was to be 
applied, and, by the admission of the testimony objected to, 
adopted a principle, not applicable to the case he was trying. 
The question was, how, in an action of trespass, the value 
of the timber taken was to be estimated, and his Honor in- 
formed the jury that the testimony was admitted to assist 
them in making that estimate. If, then, the evidence in- 
troduced into the inquiry an incorrect principle, which was 
calculated to mislead the Jury without a particular expla- 
nation of its proper meaning, it was wrong to admit it. 
There was error for which there ought to be a new venire. 
The testimony objected to was avowediy offered by the 
plaintiff, to show the amount of damages he was entitled to. 
With that view he was suffered to prove what was the val- 
ue of the timber cut, at market, when manufactured into 
boards and shingles, deducting the expenses incurred by the 
defendant, in preparing and carrying them to market. This 
is not the principle as applicable to this action. The plain- 
tiff was entitled to the value of the timber as a chattel; 
which it became as soon as it was severed from the land, 
at the stump, as it is said. ‘The price at which it could 
have been sold where it was felled, was the pecuniary loss 
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of the plaintiff. In the case of Porter v Mackie, 5. M. & S, 
351, which was an action of trespass for digging and care 
rying away coal from the plaintiffs coal mine, the Court 
say the plaintiff was entitled to the value of the coal, at the 
time when the defendant began to carry it away, that is, as 
soon as it existed as a chattel. In Morgan v Powell, 3 
Adol. & Ellis. 278, the same doctrine is held. Lord Den- 
mAn says, ‘‘the Jury must give compensation for the pecu- 
niary loss sustained by the plaintiff from the trespass com- 
mitted, and the estimate of that loss depends on the value 
of the coal, when severed.” In both these cases the Court 
say the defendant was cutiiled to be re-imbursed his costs 
in getting the coal to the mouth of the pit, because it could 
have no value as a saleable article, without being taken 
from the pit ; and that was the earliest moment, at which 
the plaintiff could have repossessed himself of the coal, 
Upon this principle, the defendant is entitled to no compen- 
sation for floating down the timber out of the swamp into 
the river, nor for any of his expenditures for manufactur- 
ing it or getting it to market; the true rule being, in an ac- 
tion of trespass, the value of the timber. It is not to be 
understood, that the rule of damages stated above applies 
to the cutting down of ornamental trees or to the cutting 
of timber, with any circumstances of aggravation, as in 
this case, for here there was a dispute as to the bounda- 
ries of their respective tracts. For the error in admitting 
the evidence, the judgment is reversed, and a venire de nove 
awarded. 


Per Curiam, Judgment accordingly. 
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DEN ON DEMISE OF REBECCA R. CRUMP ve. JOSHUA HL. 
THOMPSON. 


An attempt to procession land, under the Act, Rey. Stat. ch. 91, is not em- 
braced ia the last proviso of the first section of the Act of Limitations, Rev. 
Stat. ch. 65,80 as to prevent actions of ejectment from being barred, if 
brought within one year after a failure to recover in a preceding action. 


Appeal from the Superior Court of Law of Davidson 
County, at the Spring Term, 1851, his Honor Judge Battey 
presiding 

The action was commenced on the 16th day of August, 
1845. On the trial the plaintiff gave in evidence a grant 
from the State to Thomas Monroe, dated November, 1792, 
which covered the premises described in the declaration, 
and proved that he died before the year 1845, and that the 
Jessor of the plaintiff was his only child. The plaintiff 
further gave evidence, that the defendant was in possession 
of a part of the land covered by the grant. On the part of 
the defendant a grant to one Dolan and Holeman, dated in 
1752, and a deed from Dolan and Holeman to Edward 
Williams, were given in evidence; but the defendant did 
not give evidence that those conveyances covered any part 
of the premises. The defendant then gave in evidence a 
deed from Edward Williams to Richard Pearson, dated in 
1791, which covered the part of the premises which was in 
the defendant’s possession ; and also a deed for the same 
from said Pearson to Nathaniel Peebles, dated in 1817, and 
that the defendant, in 1844, came in by mesne conveyances 
under Peebles. The defendant further gave evidence, that, 
in 1835, Peebles built a cabin, and also a still-house on the 
Jand claimed by the defendant, and placed two of his slaves 
in the cabin, and his stills and stilling apparatus in the 
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still-house, and that his slaves remained there, and he used 
the distillery, until the Spring of 1838, when he removed 
the slaves, and stopped distilling, but that the stills and beer- 
tubs remained in the still-house: and that, in June, 1838, 
the defendant leased the land to one Towe, for a term of 
years; but that, in August, 1833, ‘owe, by the consent of 
the defendant, repaired the dwelling house, and prepared 
and farmed a piece of land around the house, to make a 
crop of turnips, and sowed them on the 10th day of the 
month, and in December, 1838, he, Towe, removed to the 
place with his family, and he and the defendant continued 
in possession alterwards, up to the commencement of this 
suit. 

The plaintiff gave in evidence a record from the County 
Court, wherein it appeared, that, on the 3d of July, 1845, 
the lessor of the plaintiff gave to the defendant a notice, in 
writing, that, on the 15th day of July, “I shall proceed to 
procession my land, to begin at the hickory tree, on the 
river bank, and commence at 9 o’clock A. M.,” and that to 
the next County Court, sitting on the second Monday of 
August, 1845, the processioner returned his certificate, that 
being called on to procession the-lands of Rebecca P. 
Crump, he commenced, on the 15th day of July, 18435, ata 
hickory on the river bank, and run thence, &c. to a store; 
“and then was about to run east twenty chains toa post-oak, 
when I was forbidden to proceed any further, by Joseph F. 
Thompson, who contends that the line runs from the said 
store, south, fifty-five degrees west, instead of due east ; and, 
consequently, the lines lie in dispute between said parties.” 
And it further appeared therein, that the proceeding was 
dismissed at that time. 

The counsel for the plaintiff theretore prayed the Court 
to instruct the Jury, that, even if they should believe, that 
Towe fenced, and sowed a turnip patch on the premises as 
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early as the 10th of August 1838, and that he and the de- 
fendant have continued the possession ever since, the plain- 
tiff would be entitled to recover, because the proceedings 
begun by the lessor of the plaintiff in July 1845, to proces- 
sion her land, constituted such a suit, or claim as prevented 
her right from being barred at the commencement of the pre- 
sent snit. The Court refused to give the instruction, and 
told the Jury, that, if the possession of the defendant, and of 
those, under whom he claims, did not commence before the 
10th of August 1838, yet, as it had continued ever since, 
and for more than seven years, the plaintiff was not entitled 
to recover. Verdict, aud judgment for the defendant, and 
the plaintiff appealed. 


No Counsel for the plaintiff. 
Gilner and Miller, tor the defendant. 


Rurrin, C. J. It must be understood, that the lessor of 
the plaintiff made no entry, in July 1845, on the land claim- 
ed by the defendant; but stopped at the corner, from which 
the first disputed lire ran ; and, therefore, that the single 
question is, whether an attempt to procession land is within 
the last proviso, in the first section of the act of limitations: 
which is, that, after failing in one action of ejectment, the 
party may bring another within one year, though the latter 
be brought after seven years adverse possession. The Court 
is of opinion, that it is not. Before that proviso was inser- 
ted in 1836, the owner of land, in order to avoid the bar of 
such possession, was oblized to assert his ciaim by making 
an actual entry before the expiration of seven years. But 
under the proviso it may be done by an ejectment “ for the 
recovery of the lands ;” because in that mode the possession 
will be taken from the wrong doer, and given to the owner. 
That is, instead of entering on his own authority merely, upon 
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a claim of right, the law substitutes his effort to obtain pea- 
ceable possession by process of law, after an adjudication of 
title, and makes that keep alive the right of entry for a year 
after the determination of the action, in which the posses- 
sion was'demanded. The nature of processioning, however, 
seems to be entirely different. Its purpose is solely to es- 
tablish, as the true boundaries of the land of the party ask- 
ing it, the particular lines reported by the processioner or 
freeholders. But there is no judgment given of recovery by 
the Court, much less an execution affecting the possession. 
On the contrary, the possession is not demanded. and the 
proceeding does not suppose one, adverfse to the processions 
ing party, but, rather, that he is in possession of what he 
claims, so far as any can be distinctly collected. For, in 
the fourth section of the Act, Rev. Stat. ch. 91, which pre- 
scribes the effect of processioning, as it is ealled, the provis- 
ion is, that every person whose lands shall be processioned 
two several times, shall be deemed the true owner, and that, 
upon any suit for such lands, the party in possession may 
plead the general issue, and give the Act in evidence. It 
seems to have been the purpose merely, that persons, pos- 
sessing or claiming contiguous tracts of land, instead of re- 
sorting to an ordinary action at law, to try the question of 
boundary, might have this less expensive, and sometimes, 
perhaps, as satisfactory, summary mode for settling the 
boundaries ; and, when thus settled, to make the proceeding 
evidence of title up to those lines, as the true boundaries. 
But it was not intended, that the possession should be drawn 
in question, nor, in other respects, to substitute this procee- 
ding for an ejectment, by submitting to five freeholders in 
the premises the general question of title, arising upon in- 
quiries as to the due execution of a will, the construction of 
the devises in it, an allegation of fraud in a conveyance, or. 
the length and nature of a party’s possession in reference 
20 





ee —— 





154 SUPREME COURT. 





State v. Nat, a Slave. 





to the Statute of Limitations. At all events, the proceed- 
ing is not to effect the possession of either party, but that 
is left as the subject of another suit, unless voluntarily 
abandoned upon the settling the boundary. Therefore, the 
defendant’s possession was not disturbed, nor even demand- 
ed, until it was done in this action; which was a few days 
too late. 


Per Curiam. Judgment affirmed. 


THE STATE vs. NAT, A SLAVE, 


Under the Revised Statutes, ch. 111, sec. $1, a master is not indictable for 
permitting his slave to go at large, hiring his own time ; he is only subject 
to the penalty of forty dollars, imposed by that section of the Act. Nor is 
the slave indictable. . 

But the owner is indictable, under the 32d section of the same Act, for per- 
mitting a slave to go at large, as a free man, exercising his own discretion 
in the employment of his time. 

The case of the State v Clarissa, 5 Ire. 221, commented on, and the decision 
approved. 


Appeal from the Superior Court of Law of Beaufort 
County, at the Fall Term, 1851, his Honor Judge Dick 


presiding. 
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This was an indictment against the defendant, a slave, 
for hiring his time contrary to the act of assembly. The 
indictment was as follows: The Jurors &c. present, that 
Nat, a slave, the property of John Carmatt, at and in the 
County, &c., at, &c., and on other days, &c., by the per- 
mission of the said John Carmatt, his master, unlawfully 
did go at large, the said slave having then and there un- 
lawfully, hired his own time of his said master, contrary to the 
form, &c. The State proved by one Crutch, that Nat, the 
defendant, during the whole of the year 1850, spent a large 
portion of his time on Blount’s Creek, where he had a 
wife, about twelve miles from the town of Washington, 
and that he was engaged in running a boat on the river, 
and carrying turpentine, and other articles, to Washington 
and back again to Blount’s Creek; that he appeared to 
have the control of his own time, and was not subject to 
the order or control of any one, so far as the witness saw 
or heard. There was a white man, by the name of Pritch- 
et in the boat with Nat, the first half of the year 1850, but 
the latter part of the year, Nat run the boat alone. The 
witness further stated, that he hired Nat three days, to 
work in his new ground, in May, 1850, and paid Nat for 
his work. The witness was then asked, what Nat said 
about hiring his time from his master. The question was 
objected to by the defendant’s counsel, but allowed by the 
Court. Witness stated Nat told him, while he was at work 
for him, that he hired his time from his master; that he 
was to give his master eighty dollars a vear, and pay him 
quarterly. Nat further stated, he and Pritchet were part- 
ners in running the boat; that they gave the owner of the 
boat one-half of what they made, and divided the balance 
between them. Mr. Tripp was then examined, and made 
about the same statement as the witness Crutch. The Jury, 
under the instruction of the Court, found the defendant 
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guilty. The defendant’s counsel moved for a new trial, 
because the Court had admitted the declaration of Nat, as 
to hiring his time from his master. The Court refused to 
grant a new trial. The defendant then praycd for and ob- 
tained an appeal to the Supreme Court, 


Attorney General, for the State. 

Donnell, for the defendant, submitted the following brief: 
In this case it is insisted, on behalf of the defendant, that 
the Court cannot pronounce any judgment against him. 
The Superior Court of Law of Beaufort County had no 
original jurisdiction to try him. ‘The Act of Assembly, 
Rev. Stat., ch. iii, cxi. sec. 31, makes it the duty of the 
Grand Jury, both in the Superior and County Courts, to 
“ make presentment” of any slave, who shall be permitted 
by his master to go at large, &c.; but it provides, that, 
whea such presentment is made, an order shall issue to the 
Sheriff, to have the slave before the “‘ next County Court,” 
and the “said Court shall empannel a Jury,” &c, This 
offence is not, therefore, excepted from the operation of the 
general Statute. Rev. Stat, ch. ili sec. 42. The defend- 
ant moves, that the judgment be arrested. ‘I'he counsel 
cited State v Clarissa, 5 Ire. 221. 


Nasu, J. The case of the State v Clarissa, a slave, 5 
Ire. 221, has been referred to as an authority in this case, 
to sustain the jurisdiction of the Superior Court of Beau- 
fort, over the offence charged in the indictment in this 
case. We are relieved from any embarrassment in over- 
ruling a decision of this Court. It is so important to the 
citizens of the country, that the law should be finally set- 
tled, and, when settled by a series of adjudications, steadily 
adhered to, that I cannot bring myself to depart from it, 
tho’ I may questian the soundness of the cases establishing 
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it. In this case there is no difficulty of that character. 
The decision in that case, we adhere to as correct. That 
portion of the opinion, bearing upon the question now be- 
fore us, may be considered as an obiter dictum, and in no 
way important to the decision of the case then under ad- 
judication. It is so maniiestly wrong, that we are at a loss 
to account for it. The Act of ’94 constituting the 3lst 
sec. of the 111th ch, of the Revised Statutes, is not re- 
pefled by the Act of ’31, constituting the 32d sec. of the 
same Revised Statute. They operate upon separate and 
distinct offences. ‘The 31st section forbids persons to suf- 
fer their slaves to hire their own time, and punishes them 
when they do se, by the loss of the services of thcir slave for 
a limited time, and the forfeiture of forty dollars, “to be 
recovered befure any Justice of the Peace, to the sole ben- 
efit of the party prosecuting.” The clause then points out 
how the slave is to be dealt with. The Grand Juries, both 
of the County and Superior Courts, are directed to present 
all slaves, within their respective counties, who do so hire 
their own time, and are permitted to goat large. If the 
presentment is made in the Superior Court, a warrant is 
directed to be issued to the Sheriff, returnable before the 
next County Court. It is the duty of the Sheriff to have 
the slave there, and of the Court to empanel a Jury to “in- 
quire into, and try the truth of the presentment ;” and, up- 
on conviction, the slave is to be hired out fur one year. 
By this section, the offence of the master is clearly pointed 
out. The Act of ’81 made no alteration in the Act of ’94, 
but introduced a new offence, to wit: suffering a slave to 
go at large asa free man. A custom had sprung up in 
the State, particularly among that class of citizens who 
were opposed to slavery, of permitting persons of color, 
who, by law, are their slaves, to go at large as free,—there- 
by intreducing a species of quasi emancipation, contrary 
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to the law, and against the policy of the State. It was to 
repress this evil, that the Act was passed, and, for a viola- 
tion of its provisions, the master is liable to indictment un- 
der the Act of ’94; for suffering his slave to hire his time, 
and go at large, the master is not indictable. The law has 
made a distinction between the two acts of the master.— 
Both are evils, but not of the same grade. In the one, the 
master still considers himself the owner of the slave, and 
the latter is made to feel and act as his slave ; in the other, 
all the restraints of servitude are thrown aside,—a new class 
of members of society introduced, or attempted to be in- 
troduced, contrary to law, and injurious to the community. 
The Act of ’81 did not repeal the Act of ’94, and the 
Superior Court of Beaufort county had no original jurisdic- 
tion of the offence charged against the defendant, and the 
judgment must be reversed. I do not regret that the duty 
of drawing this opinion has been assigned to me. The 
opinion in the case of Clarissa was drawn by me. To re- 
trace my steps, when apprised of an error, is simply a 
duty. 


Per Curiam. Judgment reversed, 
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DEN ON DEMISE OF JOHN H. JACKSON vs. IREDELL JACKSON. 


In claiming land under an execution sale, the enquiry is, has the Sher'ff sold 
this particular land, and his return is to be taken as true, until the contrary 


appears. 

Where the Sheriff returned, ‘‘ Levied on 265 acres of land, lying, $c., where- 
on Iredell Jackson now lives,” and in his deed conveyed two tracts, one of 
100 acres and one of i165, not contiguous, but separated by another small 
traet, and it appeared that the defendant lived on one tract, and cultivated 
the whole as one plantation; Held, that the levy and conveyance by the 
Sheriff were not too indefinite nor incons‘stent. 

Held, farther, that in such a case, parol evidence of the identity of the land 
was properly admissible. 


Appeal from the Superior Court of Law of Surry County, 
at the Fall Term, 1851, his Honor Judge Man y presiding. 
The case is stated in the opinion delivered in this Court. 


Gilmer and Miller, for the plaintiff. 
No counsel for the defendant. 


Nasu, J. In this case, the lessor of the plaintiff claimed 
through a judgment and execution against the defendant, 
in favor of himself. The levy on the defendant’s land, 
under which the sale was made, was as follows: “ Levied 
on 265 acres of land lying on the Arrarat river, adjoining 
Tyro, Glen, and others, whereon Iredell Jackson now lives.” 
A further return was endorsed, viz: “ sold the same on the 
10th day of November, as the property of Iredell Jackson, 
to John H. Jackson for $495. &c.” The defendant had 
title to 265 acres of land bv two deeds, one for 165 acres, 
and the other for 100. These two parcels at the same 
point were fifteen chains distant, having a parcel of 74 
acres between. The defendant’s dwelling house was on 
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the parcel of 165 acres, his barn on the 74, and his culti- 
vated fields occupied portions of the three parcels (of the 
100 acres, as well as the others) and the premises had been 
thus occupied for more than 20 years. ‘I'he Sheriff's deed 
to the lessor of the plaintiff describes the land sold as the 
165 acres, and the 100 acres, and conveys them by sepa- 
rate descriptions. The body of iand is on the Arrarat 
river, adjoins the lands of 'yro, Glen, and others, and is 
embraced within the plaintiff’s declarations. 

The tax list was introduced, and the Justice appointed by 
the County Court to take it, who proved that the land was 
given in to him as a single parcel,:and was entered on the 
list as 165 acres, adjoining the lands of Tyro, Glen, and 
others The return of the sale, and the evidence of the 
tax list taken, were objected to, but received by the Court. 
There was also evidence on the part of the plaintiff, that 
the Jand in question was by each proprietor, as now, cul- 
tivated as one plantation, and regarded and known in the 
neighborhood as one parezl only. The defendant offered 
in evidence the record of a former suit, by action of eject- 
ment between the parties, for the premises, but the Court 
ruled it to be inadinissible. Oa the part of the defendant, 
it was insisted, that the Sheriff could not, legally, sell but 
one parcel, under his levy, viz: the 165 acres; and that, if 
he could sell more, he could sell only 265 acres, including 
the parcel he levied on and the lands adjoining ; that the deed 
for 100 acres wis voil, and, especialy, that a deed for two 
pareels, when his levy described it only as one, was void. 
The Court instructed the Jury, that the levy ought to de- 
scribe, with certainty, the things seized for sale, so as to 
inform the parties and the public, with precision, what is to 
be sold for the satisfaction of the debt. If the entire body 
of land, claimed by defendant, was uaderstool to be inclu- 
ded in the description, as a single parcel, and as well known 














DECEMBER TERM, 1851. 161 


<= a ee 


~ See » = decbore. 








by such description, as by describing the parcels by their 
respective boundaries, or by any other means, the levy and 
sale were legally sufficient to include the whole, and the 
Sheriff’s deed, notwithstanding it described the land sold 
as two parcels, separate from each other, would convey 
the defendant’s title to all embraced by the terms of the 
deed. And it was submitted as a question of fact to be 
enquired of by the Jury, whether the description was thus 
comprehensive, explicit, and intelligible. Verdict for plain- 
tiff. The defendant excepts for the admission of improper 
testimony, for the rejection of proper, and for error in the 
instructions. Rule discharged, and the defendant ap- 
pealed. 

We concur with his Honor, who tried this cause below, 
both in receiving the testimony objected to, and in his 
charge to the Jury. The case of Judge and Houston, 12 
Ire. 108, is decisive upon both points. ‘There, the Sheriff’s 
return was, “levied this execution on the land of S. M. 
Houston, on the east side of the north-east river, adjoining 
the lands of Stephen M. Grady and others, and after due 
advertisement, sold the land levied on, &c., at which time 
and place, Israel A. Judge became the last and highest bid- 
der, &c.” The defendant owned two tracts, designated 
on the trial as No. 1 and No. 2, which were two miles 
apart, and No. 2 did not adjoin the lands of Stephen M. 
Grady. The plaintiff was suffered, after the objection by 
the defendant, to prove by the officer who made the levy, 
“ that he intended to levy upon all the interest of the de- 
fendant in all the lands he had ia the neighborhood, and 
that he sold all the lands in dispute, and which were before 
levied on, and were the same as those set forth in the She- 
riff’s deed.” The Court here decide, that there was no 
error in the admission of the testimony. His Honor, Judge 
Pearson, in delivering the opinion of the Court, adverts 
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to the difference between a levy of a Constable on land, 
and that of a Sheriff; under a fi. fa. The levy, in the case 
we are considering, is as follows: “levied on 265 acres of 
land, lying on the Ararrat River, adjoining the lands of 
Tyro, Glen, and others, on which Iredell Jackson lives,” 
and one hundred and sixty-five acres were owned by Jack- 
son, in one body, but not contiguous with the former, and 
separate from it by a portion of a seventy-four acre tract. 
In this seventy-four acre tract was his barn, and his culti- 
vated grounds extended toeach. ‘The evidence objected 
to was to prove, that Jackson, the defendant, and the pre- 
ceding occupiers of the laad, had cultivated and used the 
whole land as one body, for twenty years and more. It 


. was clearly admissible, and the Sheriff was justified in 


selling the whole. Nor is it any objection that, in making 
the deed to the purchaser, he described the lands as being in 
two tracts; they both together made out the number of 
acres, which, by his return, he said he had levied on, and, 
in other respects, they answered the description given. In 
such cases, the inquiry is, has the Sheriff sold this par- 
ticular land under the execution? and his return is to be 
taken as true until the contrary is shown. Here there is 
no such attempt, aside from the separation of the two 
tracis, and that fact is answered by the evidence, and, be- 
ing a matter of fact, was properly left to the Jury. 


Per Curiam. , Judgment affirmed. 
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JOHN McGIBBONEY vs. JAMES N. MILLS, EX’OR, &c. 


In an action upon a bond, the Court, on affidavit that the bond is believed to 
be a forgery, may, at the appearance term, under the act, Rev. Stat, ch. 31, 
sec. 86, order the plaintiff to file the instrument for such time as the Court 
may think proper, in the Clerk’s Office, for the inspection of the defendant 
and others. 

The cases of Scarborough v Tunnell, 6 Ire. Eq. 103, and Cooper v Cooper, 
2 Dev. Eq. 298, cited and approved. 


Appeal from an interlocutory order made at the Superior 
Court of Law of Guilford County, at the Fall Term, 1851, 
his Honor Judge Exuis presiding. 

The case was this: an action of debt was brought by the 
plaintiff against the defendant, as executor of David Mc- 
Gibboney, returnable to Guilford Superior Court of Law, 
at the Fall Term, 1851. The plaintiff declared upon a 
bond, executed by the defendant’s testator. At the same 
term the defendant craved “ oyer,” and filed the following 
affidavit: James N. Mills, defendant, makes oath, that he 
is advised and believes, that the bond, the alleged founda- 
tion of this suit, is spurious ; that it is, if so, likely the work 
of the plaintiff, the son of the testator, who was well ac- 
quainted with the form and character of his father’s hand- 
writing, and that, to detect, successfully, the forgery, if it 
realiy is a forgery, it is, he is advised, material and necessary, 
that the bond sued on should be filed, so as to give witness- 
es, before being examined as to the writing and signature, 
an opportunity of examining the same. Another affidavit 
to the same purport, was made by a party interested. 

Upon these affidavits, the Court made the following or- 
der: Qn affidavits filed, it is ordered by the Court, that the 
plaintiff file with the Clerk of this Court, for the inspection of 
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the defendant, the bond sued on, from the Ist day of Janu- 
ary, 1852, to the 15th of January, 1852. 

From this order, the plaintiff, by leave of the Court, ap- 
pealed. 


Kerr, for the plaintiff. 
Gilmer and Miller, for the defendant. 


Nasu, J. The order in this case was made under the 
acts of the General Assembly of ’21 and ’28, Rev. Stat. ch. 
30, sec. 86. ‘The action in which it was made, was brought 
upon a bond or alleged bond of the defendant’s testator, 
and the defendant filed an affidavit, stating that the alleged 
bond was a forgery, and moved the Court for an order upon 
the plaintiff, to file the paper writing with the Clerk of the 
Court, for the inspection of the defendant. The order was 
made, and from it the plaintiff appealed. If this case does 
not come within the Statute, we are at a loss to conceive 
one that does. It gives to the Court the power, upon a 
proper mvtion, to compel the parties to a suit to produce 
books or writings, in their possession or power, and which 
contain evidence pertinent to the issue, “in cases, and un- 
der circumstances, where they might be compelled to pro- 
duce the same, by the ordinary rules of proceedings in 
Chancery.” The case of Scarboro v Tunnell, 6 Ire. Eq. 
103, is decisive of the power of the Court of Chancery to 
make such an order as the one in this case. The bill was 
filed to set aside a deed, under which the defendant claim- 
ed the property in dispute, upon the ground of forgery, 
which was denied by the answer. The Court declares, that 
it has always been the course in this State, to order the 
instrument, in such cases, to be brought into Court for the 
purpose of inspection. In Cooper and Cooper, 2 Dev. Eq. 
298, “Clearly,” says the Court, “the inspection of the in- 
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strument is indispensable to the plaintiff’s preparation for 
the hearing, as it is impossible, without the deed, that he 
can give evidence as to the handwriting, and various other 
matters, tending to show that the instrument is not genu- 
ine.” Here the defence is, that the instrument on which 
the action is brought, is a forgery. How is it possible for 
the defendant to support his plea, that it is not the deed of 
his testator, unless he can have free access to it, both for 
his own inspection, and that of his witnesses? Such tes- 
timony is pertinent to the issue the Jury have to try. This, 
too, is the course of the English Courts of Chancery.— 
Beckford v Beckford, 16 Vez. 438. 

There is no error in the interlocutory order of the Court 
below, which will be certified. 


Pee Curiam. Ordered to be certified accordingly. 


JOHN BRANSON vs. JOSEPH H. FENTRESS AND AL. 


A Court cannot, under the Act, Rev. Stat. ch. 36, sec. 86, order the produc- 
tion of papers by the defendant, on the applicatiou of the plamtiff, where no 
declaration has been filed, so that, in case the papers are not produced, the 
Court can render judgment for the plaintiff, according to the provisions of 
the Act. 


Appeal from the Superior Court of Law of Randolph 
County, at the Spring Term, 1851, his Honor Judge Bartey 
presiding. 
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Gilmer and Miller, for the plaintiff. 
Mendenhall, for the defendant. 


Pearson, J. The question presented in this case, arises 
under the act, ch. 31, sec. 86, Rev. Stat., as in the case of 
McGibboney v Mills, Ex’r, deceased, at this Term. For 
the reasons set forth in the opinion in that case, it is deci- 
ded that the application came within the statute, and the 
defendant was entitled to the order he asked. ‘The only 
question here is, whether this case comes within that stat- 
ute, and we are of opinion it does not. The action is 
brought to recover a sum of money due on two bonds.— 
The defendants demanded oyer, and pleaded the general 
issue with other pleas. On the trial, the plaintiff was called, 
and failing to appear was non-suited, a new trial granted, 
and leave given to amend his declaration. He then filed 
an affidavit, setting forth that the defendants were in pos- 
session of the evidences of the debt, upon which the action 
was brought, and moved for an order upon them to produce 
them on the trial. His Honor refused the order, and the 
plaintiff appealed to this Court. The object of the motion 
was to enable the plaintiff to amend his declaration, or ra- 
ther to file a declaration, for he admitted, by his non-suit 
and motion, that he could not get along with his action 
without it. We should not hesitate to grant him the order, 
if we thought he presented a case provided for by the act. 
The statute provides the course to be pursued by the 
Court, where either party shall fail, for reasons not satis- 
factory, to comply with the order. If it be the plaintiff, a 
judgment of non-suit shall be rendered; if it be the de- 
fendant, a judgment by default. The act then only con- 
templated such a state of the suit, as would, render, on the 
part of a plaintiff, a judgment efficacious, such as the Court 
could make, and upon which he might proceed to se- 
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cure redress, without the aid of the papers withheld.— 
What judgment can the Court render here? No declara- 
tion is filed, setting forth what is due and claimed by the 
plaintiff. ‘This motion is not to give parol evidence of the 
papers or bonds withheld, upon notice to produce them on 
the trial, but to be permitted to proceed under the Act of 
36. What judgment, then, under that Act, could the 
Court render, for what sum, and how is it to be ascertain- 
ed? ‘There is nothing in the pleadings to guide them. A 
Court of Equity would, no doubt, aid the plaintiff to a dis- 
covery, Thung vy Edgar, 1 Cond. Eng. Ch. Rep. 456; but, 
sitting in a Court of Law, we have no such power, except 
under the Act of ‘36. It is true, that Act provides, that 
the Court of Law, where the case is pending, shall have 
power to make an order for the production of books and 
other writings, “in cases, and under circumstances, where 
they (the parties) might be comyelled to produce the same, 
by the ordinary rules of Chancery ;” and there can be, I 
presume, little doubt, but what a Court of Chancery, as be- 
fore mentioned, has the power, in a case like this, to order 
a discovery. And if the Act had stopped here, we cer- 
tainly would consider the application now made, to be 
within its operation. But it has not so stopped, but gone 
on to say, in substance, in what cases the Court of Law 
can act under it ; namely, in cases. so situated, that the 
Court, in applying it, can efficaciously act in favor of the 
party moving. Here, in our opinion, the Court cannot so 
act, and this case is not within the Statute. 


Per Cuniam., It must be certified to the Court, that 
there is no error in the interlocutory judgment, 
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LUCRETIA SPARKMAN vs. WILLIAM G. DAUGHTRY & AL. 


When it appears from the record, that a cause was tried at a special term of 
a Superior Court, it is to be presumed, prima facie, that an order for hold- 
ing it was duly mace, and that it was duly held. 

A Superior Court, at a special term, has the same power to remove a cause 
to another county, that it has at a regular term. 

The cases of the State v Ledford, Ire. 5,and Siate y Seaborn, 4 Dev. 315, 
eited and approved. 


Appeal from the Superior Court of Law of Bertie Coun- 
ty, at the Special Term in June, 1851, his Honor Judge 
Sertce presiding. 

The facts of the case are sufficiently stated in the opin- 
ion delivered in this Court. 


Smith, Bragg and Heath, for the plaintiff. 
Biggs and Moore, for the defendants. 


Nasn,J. The action is brought to recover the value of a 
slave named Jacob, the property of the plaintiff, who was 
drowned at the fishery of the defendants. The defendants 
were the owners of the fishery, and hired Jacob of the 
plaintiff, as a boatman, to work there. On an attempt to 
put out the seine, the boat, in which Jacob was, was upset 
and he drowned. Much conflicting testimony was given, 
both as to the state of the weather, at the time the attempt 
was made to carry out the seine, being a very dark and 
stormy night, and on the propriety of doing so at that time. 

His Honor, after stating to the jury, the principles of law 
governing the action as against the defendants, left the case 
upon the facts to them, instructing them, in substance, if 
they believed the witnesses for the plaintiff, they should 
return a verdict for her, but if they believed those of the 
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defendants, they ought to find forthem. A verdict and 
judgment were rendered for the plaintiff and the defendants 
appealed. 

No error is assigned to the charge ; it was as favorable 
to the defendants as it could be, and, if any error was com- 
mitted, it was not one of which they had any right tocom- 
plain. 

Upon the argument here, it was not denied that the doc- 
trine of respondeat superior applied to the defendants. 
But it was contended that the Superior Court of Bertie, 
where the cause was tried, had no jurisdiction of the cause. 
This objection, it was alleged, was apparent upon the re- 
eord, and, if so, the defendants are entitled to the benefit 
of it. The objection was urged on two grounds, first, that 
it did not sufficiently appear, that any Special Term of 
Gates Superior Court was held according to law, and se- 
condly, that, if so held, it had no power to remove the 
cause to the Superior Court of Bertie. To sustain the first 
objection, two reasons were assigned, first, that the record 
does not show any order for holding the Special Term, nor 
does it show, if so ordered, that it was held by any Judge 
of the Superior Court. ‘The cause was pending in the Sa- 
perior Court of Gates, at the regular term thoreof, in the 
spring of 1851. The record then proceeds as follows, “and 
afterwards, at Spring Term, 1851, the cause was contin- 
ued,” and, afterwards at June Special Term, 1851, “this 
cause, on affidavit of the defendants, was removed to Bertie 
Superior Court.” It does, then, appear from the record, 
that a Special Term of Gates Superior Court was held, 
and we are bound, prima facie, to presume not only that 
an order fér its being holden was duly made, but that it 
was duly held. The whole ground occupied by the objec- 
tion, we are considering, is covered by the case, the State 
v Ledford, 6 Ire. p. 5. In that case the defendant was 
22 
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convicted of perjury, ata Special Term of the Superior 
Court of Yancy. After the conviction, a motion was made 
in arrest of judgment, because the indictment did not set 
forth an order of the Court, at the preceding regular term, 
for the Special Term, nor charge, that the Judge, who held 
the Court, was duly appointed by the Governor to hold it. 
These objections were overruled, and the Court decide, that 
the act authorising Special Terms of the Superior Court, 
does not create a new Court. It is still the Superior Court 
of law, held by a Judge of the Superior Courts: and as a 
Superior Court, the regularity of its proceedings in point 
of time as in other things, is to be presumed until the con- 
trary appears. “In as much asthe Special Term might 
be lawfully held, the fact, that it was lawfully held on a 
particular day and at the proper place, establishes, at least 
prima facie, that it was the due and proper time to hold 
it.” Nor was it necessary, that the appointment of the 
Judge to hold the Court should be spread upon the record. 
He does not claim his powers, as a Judge of the Superior 
Courts, from the appointment of the Governor, but from 
his election and commission as a Judge of the Superior 
Courts. The appointment by the Governor, is, under the 
act of 44, ch. 16, nothing but a mode by which the Judge 
is assigned to hold the Special Term of the Court. We 
are bound, then, to presume, prima facie, that the Speciai 
Term of Gates Superior Court was regularly ordered and 
duly held, until the contrary appears. 

The second objection is, that, if the Special Term of Gates 
Superior Court was properly held, its power extended only 
to the trial of causes and not to their removal. Inthe first 
section of the act of ’44, ch. 16, providing for the ordering 
of Special Terms of the Superior Courts, it is provided, “and 
all the causes on the civil docket shall be tried, under 
the same rules and regulations as are now provided for the 
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holding the regular Terms of said Court.” A Judge, pre- 
siding at a regular term, has power to remove any civil suit 
for trial to an adjoining county, upon proper cause shown, 
of which he is the exclusive Judge, and by the 5th sec. of 
the act of ’44, the Judge, holding the Special Term, is 
clothed with all the power to hear and determine the causes 
on the docket, that he would have if presiding at a regular 
erm. He must necessarily have power to make all or- 
ders and rules, necessary to prepare a cause for trial and 
to expedite its progress. If this were not so, he could make 
no order to continue a cause or to take a deposition. To 
remove a cause for trial is among his legitimate powers. 
But in this case, the cause was removed upon the affidavit 
of the defendants, and they appeared at Bertie Superior Court 
and defended the action. It is true that the consent of the 
defendants could not give the Court jurisdiction of the 
cause, but it had it under the law of the country, and it 
was exercised at their request, and it does not lie with 
them to allege this objection. In the language of the Court 
in the State against Seaborn, 4 Dev. 315, “It would be 
mischievous to allow the party an exception against his 
own motion.” 

It is further urged, that, as soon as the Special Term 
closed, all the cases, remaining on the docket untried, re- 
turned to the regular Term. ‘This is true, but immediate- 
ly upon the termination of the Special Term in this case, 
this cause ceased to be on the docket; it was transferred to 
the Superior Court of Bertie. 


Per Curiam. The motion in arrest of judgment over- 
ruled, and judgment below affirmed. 





SUPREME COURT. 


WILLIAM B. MARCH ve. JOHN W. LECKIE. 


In an action of Detinue, a declaration for “« set of turner’s tools,” is too 
indefinite, and cannot be supported. 

But, if there be added the words, “being the same formerly owned by one 
Burkett,” the description becomes sufficiently specific, and capable of being 
identified. 


Appeal from the Superior Court of Law of Rowan 
County, at the Spring Term, 1851, his Honor Judge Battie 
presiding. 

The question submitted in this case is sufficiently stated 
in the opinion delivered in this Court. 


No counsel for the plaintiff nor for the defeadant. 


Nasa, J. This is an action of Detinue for a set of tur- 
ner’s tools. Both parties claimed under one Epperson.— 
The bill of sale to the plaintiff was assailed by the defend- 
ant, upon the ground that it was obtained by duress. His 
Honor’s charge upon this point has not been complained 
of in the argament, here, and it certainly was correct.— 
The defence before us has been placed upon an objection, 
appearing on the face of the record. It is, that the arti- 
cles sued for are not sufficiently set forth in the writ. The 
Court charged, that all the witnesses spoke of them as the 
tools once owned by Burket, and, then in the defendant’s 
possession, and that they were sufliciently identified by the 
proofs. A verdict and judgment were rendered for the 
plaintiff, and the defendant appealed. 
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If the case rested on the description of the tools in the 
writ, we should be at a loss how to decide the question ; 
but we are relieved from that difficulty by the declaration, 
which sufficiently supplies any deficiency that may exist in 
it. In that the tools are described, as stated in the evi- 
dence, “as the tools formerly owned by one Burket.” In 
the action of Detinue, more certainty is required in setting 
forth the property demanded, than in an action of Trover, 
for the reason that, in the latter action, the plaintiff recov- 
ers, not the thing converted, but damages for the conver- 
sion ; whereas, the object in the former, is to recover the 
thing itself. It is necessary, therefore, that the thing de- 
tained should be capable of being specifically identified, or 
clearly distinguishable from the other property. Hence, it 
will not lic simply for money, though the amount be speci- 
fied, nor for so much corn, because, under such descrip- 
tions, these things have no mark or quality, whereby they 
can be distinguished or known from any money or corn, 
whereby the Sheriff may be guided in delivering them to 
the plaintiff. But, if the money or corn is described, as 
set apart by itself, so as to be identified as the particular 
article sued for,—as being in a box or bag, Detinue will 
lie. Coke Lit. 286, Banks vy Whitsborn, Croke Eliz. 467. 
Their being in a box or bag, is asuflicient description, 
without any description of the box or bag; their being in 
such position, set apart from like articles, will carry with 
it the requisite certainty. So Detinue will lie for deeds, or 
other writings, if the plaintiif can describe them, though 
the date be not mentioned. Buller’s N. P. 50. Bacon’s Abr. 
title, Detinue. It is not necessary, therefore, that the ar- 
ticles sued for should be minutely described in every par- 
ticular, but they must be capable of such a description as 
will identify them, and point them out as the identical arti- 
cles sued for. In this case, the declaration, which is ac- 
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cording to the testimony, describes the tools, as being the 
same formerly owned by one Burkett.” This description 
we think sufficient to distinguish them from any other set 
of turner's tools in the possession of the defendant, as much 
as saying they were in a box, without describing the box. 

We see no error in the Judge’s charge, or deficiency in 
the record. 


Per Curiam. Judgment affirmed. 


HENRY ARNOLD, EXR. &c. vs. ELIZA ARNOLD. 


An executor’s right to the personal property of his testator commences at 
the death of the testator, and from that time the Statute of Limitations be- 
gins to run against him. 

When a party claims a title in himself under a conveyance from one non com- 
pos mentis, and has possession under such alleged title, he does not bold as 
bailee, but, although the orizinal owner is not barred by sueh adverse pos- 
session on account of his incapacity, yet when his incapacity is removed, or 
he dies, leaving an executor, the Statute will begin to run. 


Appeal from the Superior Court of Law of Moore 
County, at the Special ‘I'e:m, in 1851, his Honor 
Judge Extis, presiding. 
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This is an action of Detinue for a slave, named Sukey, 
and the pleas are, non detinet, and the Statute of Limita- 
tions. Upon the trial, the facts were these: Solomon Ar- 
nold was owner of the slave, and, on the 27th of July, 1842, 
he made a deed of gift for her to his son, Howell Arnold, 
with a reservation for the life of Mary Arnold, the wife of 
Solomon: which deed was duly attested, proved and regis- 
tered in August, 1842. Howell Arnold died in November, 
1843, without having the slave in his possession, but she 
was held by Solomon until his death, which happened in 
October, 1844, and then the present defendant, who is the 
widow of Howell, immediately took the slave into her pos- 
session, and hath held her ever since, claiming her as her 
own. Solomon Arnold leit a will, made March 12th, 1838, 
in which he appointed his three sons, William S., Henry 
and Howell, executors ; and it was proved in January, 1847, 
and Henry Arnold, the plaintiff in this suit, then qualified, 
alone, as executor. In the will, the testator bequeathed the 
slave, Sukey, to his wife, Mary, for her life, and afterwards 
to his two sons, William S.and Howell ; and the said Mary 
died in April, 1846. In August, 1847, the plaintiff deman- 
ded the slave from the defendant, but she refused to give 
her up, and ciaimed the property in her; and in January, 
1848, this action was brought. On the part of the plain- 
tiff, evidence was given, that, at the time Solomon Arnold 
made the deed of gift to his son, he was of unsound mind, 
and had not capacity to make a contract ; and, on the other 
side, evidence was given, that the donor was then of sound 
mind, and had capacity to make the deed. The Court in- 
structed the Jury, amongst other things, that, supposing 
Solomon Arnold not to have had capacity to make the deed 
of gift, and that it was, for that reason, not effectual to pass 
the title of the slave to his son Howell, then the plaintiff was 
entitled to recover, notwithstanding the defendant had the 
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adverse possession of the slave, from October, 1844, claim- 
ing, and using her as her own, for the reason, that the plain- 
tiff’s action and right to the slave were not bound by such 
possession, because the plaintiff did not qualify as executor 
until January, 1847, and brought his suit within one year 
thereafter. ‘lhe Jury found for the plaintiff, and the de- 
tendant appealed from the judgment. 


Strange, Mendenhall and Kelly, for the plaintiff. 
D. Reed and W. Winslow, for the defendant. 


Ruretiy, C. J. The principle of the instruction is, that an 
executor gets no property in his testator’s goods, and can- 
not take them, nor sue for them, before getting letters testa- 
mentary. But the Court understands the law to be settled 
tothe contrary. Although, in a ease of intestacy, a person, 
though eutiled to the administration, cannot intermed- 


dle in the goods, before taking administration, except for 
special purposes, allowed by Statute, yet the writers on the 
law of executors agree in stating, that an executor may; 
immediately upon the death of the testator, take possession 
of his effects, and bring suits, though he cannot declare be- 
fo:e probate, for the technical reasen, that he must make 
profert of his letters. And that position is sustained by 
ancient and undisputed judicial opinions. In Graysbrook 
vy For, 1 Plow. 280, Dyer cites a case, in which an execu- 
tor, before probate, commanded A to take certain goods of 
the testator out of the possession of B; and afterwards, the 
execttor was allowed to refuse to administer, and adminis- 
tration was granted to B; and he then brought trespass 
against A for the taking, and it was held, that the justifi- 
cation, by the command of the executor, was good. And 
he lays it down as clear law, that executors are not 
called executors, in respect, only, that they actually execute, 
but in respect that they may execute; for, the death of the 
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testator makes the testament, and, by kis death, the property 
of the goods, which was in him, is cast upon, and vested © 
in, the executor, who may, therefore, before probaie, take 
the goods, and dispose of them; and he says, further, that, 
for that reason, if any one take the goods before the execu- 
tor seizes them, he shall have trespass or replevin against 
him, before probate. In Wankford vy Wankford, 1 Salk. 
381, Lord Hotr repeated the same doctrine, that, before 
probate, an executor may seize the goods. As the plaintiff, 
then, might, as the owner of the slave, have had redress, by 
taking her at any time after the death of the father, or by 
biinging suit for her, the adverse possession of the defend- 
ant, lor more than three years alter the plaintiff’s right ac- 
crued, and aciion arose, bars him. An argument might, 
perhaps, have been made against the truth of this position 
in our law, founded on the prohibition in the Act of 1715, 
ch. 10, see. 4, under a_penalty of £50, of any persons en- 
tering upon the administration of any deceased person’s es- 
tate, until obtaining administration or letters testamentary. 
But, whatever influence that provision might once have 
had, it cannot have now; because, in the revision of 1836, 
the legislature, seeing the frequent convenience, and in- 
deed, the occasional necessity, for the executor’s doing some 
things before there was time to prove the will, modified the 
provision, by confining it to the administration of an intes- 
tate’s estate, befoie obtaining letters of administration. Rev. 
Stat. ch. 46, sec. 8. It is true, also, that it is held with us, 
that, where two or more executors are appointed, those only, 
who qualify, need join in an action as plaintiffs. But that 
does not affect the rights of all the executors, until one 
shall prove the will; and when he does so, then, of course, 
he is execator by relation from the beginning, to ths exclu- 
sion of the others, until they, also, qualify. So, there was 
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no incapacity in the plaintiff to assert his title to the slave, 
and, consequently, he is now barred. 


But it was further contended at the bar, that the defend- 
ant’s possession was not adverse, but that, upon the hypoth- 
esis in the instruction of the donor's incapacity, which the 
verdict affirms, the deed was void, and the defendant held 
as bailee, as if the gift had been oral from the parent to the 
child. Where an oral gift of a slave is made to a child, it 
may, Or may not, according to an express provision of the 
Act of 1806, be an advancement, at the election of the pa- 
rent, at any time during his life, and, therefore, of necessity, 
the relation between them, during that period, is that of 
bailor and bailee, unless it be terminated by a demand and 
refusal, in which last case, the possession of the donee be- 
comes adverse,—that is, he does not, thenceforward, hold 
for the donor upon his title, but for himself, upon a claim 
of title in himself. But, when one—whether a child ora 
stranger, takes possession of goods under a conveyance, 
which is proper, in form, to pass the title absolutely, it is 
clear, that his possession is not subsidiary to a title, real or 
supposed, in the maker of the conveyance, but purports to 
be the exclusive possession of the party himself, as the 
owner, and, consequently, it is adverse to the former owner, 
as to the rest of the world. It is true, the non compos do- 
nor or vendor is not barred by such a possession. But that 
is not because of the character of the possession, but of the 
party’s incapacity. For, ad.nitting the possession to be ad- 
verse, the operation of the Statute of Limitations is suspen- 
ded, while the incapacity exists. In fact, however, it is on 
aclaim of right, and it 1s adverse, and, therefore, upon the 
non compos becoming of sound memory, or upon his death, 
leaving an executor, the time begins to run, and an action 
must be brought within the Jimited time from that event. 
If it were not so, there would be ro bar from any length 
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of time, when a vendor, though without the knowledge of 
the vendee, happened to be under mental infirmity, at the 
making of the contract. 


Per Curiam. Judgment reversed, and venire de novo, 


LEMUEL SAWYER vs. WILLIAM JARVIS. 


In trespass for false imprisonment, the plaintiff proved, that, under a claim 
of right, he entered a field cultivated and occupied by one cf the defendants, 

- and gathered and took away corn there growing, whereupon he was arres- 
ted for petit larceny by the defendants, and committed to jail. The de- 
fendants then offered to prove, that the pluaintiff’s land had been sold by 
the sheriff under an execution agaivst the plaintiff bimself. This evidence 
was offered iu mitigation of damages, and rejected by the Court below; 
Held, that, under these circumstances, the evidence should have been re- 
ceived. 


Appeal from the Superior Court of Law of Camden 
County, at the Fall Term, 1851, his Honor Judge Serrie 
presiding. 

This was an action of trespass for an assault and battery, 
and for false imprisonment, and was tried at Camden, Fall 
Term, 1851. Pleas, not guilty, justification, Statute of 
Limitations. 
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On the part of the plaintiff, it was proved, that, in the 
Fall Term of 1850, he was arrested by the defendant, Hum- 
phries, at the instance of the defendant, Jarvis, carried be- 
fore the defendant, Ferebee, a magistrate of the county, 
aad thence carried by the said Humphries, under the order 
of the said Ferebee, and committed to the prison of the 
ecouity. The plsintiff also gave evidence of actgand dec- 
laretions of the defendant, Jarvis, at and about the time of 
tie arrest, tending to show malice in him, and previous to 
the arrest. 

The defendants exhibited a paper writing, purporting to 
be a State warrant against the plaimtiil, signed by a Jusiice 
of the Peace of the county, and proved that the same was 
in the hands of the detendant, Humphries, at the time of 
his mak ug the arrest, and that he, Humphries, was an act- 
ing constable of the county. This paper was not otiered 
in evidence, for the purpose of justiftving, but in mitigation 
of damages only, and is, therefore, not deemed necessary, 
to be made part of the case. 

In further mitigation of damages, the defendants showed 
that in the year 1850, the delendant, Jarvis, was in possession 
of a tract of land in said county, claiming title thereto, and 
raised upon it a crop of corn; that, after the corn was ma- 
tured, the plaintiff and three other persons entered the field 
in the day time, and were there found by the defendant, 
Jarvis, gathering and carrying away the corn, and he 
thereupon caused the plaintiff to be arrested under the war- 
rant aforesaid. 

The plaintiff then proved, that he entered the field under 
a claim of title, and with the advice of counsel, and that, 
soon after Jarvis had taken possession, he told him, he need 
not cultivate the land, for he, the plaintiff, would reap the 
‘benefits, ‘Ihe defendants then proposed, in further mitiga- 
tion of damages and to rebut malice, and to show that Jar- 
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vis only desired to protect his property, to prove title in 
him (Jarvis) by showing a judgment against the plaintiff, an 
execution, a sale, and the sheriff’s deed to him for the prem- 
ises. This evidence the Court declined to receive. 

His Honor instructed the jury, at the request of the 
plaintiff’s counsel, to return a verdict of not guilty, as to 
the defendants Ferebee atid Humphries; and as to the de- 
fendant Jarvis, the Court instructed the jury that the sole 
enquiry for them was as to the amount of damages, and that, 
in estimating them, they could take into consideration the 
provocation which the defendant Jarvis had received in 
having his corn taken away from him in the manner de- 
scribed. The jury rendered a verdict in favor of the de- 
fendants, Humphries and Ferebee, and against the defend. 
ant Jarvis, upon the issues. The defendant, Jarvis, moved 
for a rule on the plaintiff to show cause why a new trial 
should not be granted, for error in rejecting the evidence 
offered, which was granted, and on argument discharged. 
Judgment for the plaintiff. Appeal prayed, by the defend- 
ant, Jarvis, and granted. 


Smith and Jordan, for the plaintiff. 
Ehringhaus, for the defendant. 


Pearson, J. In an action of this kind, juries are allowed 
a discretion on the subject of damages, so as not merely to 
give a compensation for the injury actually sustained by 
the plaintiff, but to go farther, and increase the damages, 
when there are circumstances of aggravation, as a punish- 
ment to the defendant by way of “ vindictive” or “ exem- 
plary, damages.” 

When the Court is called on to impose a discretionary 
fine, there is a greater latitude as to receiving evidence, 
than is admissible in reference to the trial of the issues in 
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the cause, before the jury, for the reason that as the fine 
is a matter of discretion, it is proper that the Court should 
be put in possession of all the circumstances that should 
reculate it. The same reason would seem to apply to a 
case, where, supposing the jury to find all “the issues in fa- 
vor of the plaintiff,” they are expected to give damages by 
way of punishment, to make an example of the defendant. 
In this case, for the purpose of mitigating the damages, the 
defendant proved, that he was in possession of a field, and 
had raised a crop of corn, and finding the plaintiff in the 
field gathering and carrying away his corn, he caused him 
to be arrested, we presume, upon a charge of larceny, al- 
though the case does not so state. The proceeding was 
irregular and void, and this action is for the false imprison- 
ment. ‘To aggravate the damages, the plaintiff was then 
allowed to prove, that he had entered the field under a 
claim of title, and with the advice of counsel; and that, 
soen after the defendant took possession of the land, the 
plaintiff told him he need not cultivate it, for he, the plain- 
tiff, would reap the benefit. In reply, the defendant offer- 
ed to show a judgment, execution and sheriff’s deed, under 
which the land was sold as the property of the plaintiff, and 
had been purchased by the defendant. This was objected 
to, and the Court refused to adinit it. 

It is certain, that great inconvenience would be the result, 
if in trying the issue, in a case like the present, evidence 
was admissible, invo'ving the question of title; but in re- 
gard to the damages, the title would have had an impor- 
tant influence with the jury, and under the very peculiar 
circumstances, we can sec no reason for excluding the ‘ev- 
idence. ‘The question would be received by the jury in 
one of two ways. 

The plaintiff, under a claim of right, and by the advice 
of a lawyer, entered the ficld, and began to pull corn, for 
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the purpose of asserting his title ; thereupon, the defend- 
ant, instead of bringing an action of trespass, takes out a 
State’s warrant, and has the plaintiff put in jail. This 
conduct, on the part of the defendant, was “ high-handed 
and malicious, and ye should be made an example of.” 

The defendant was in possession of the field, and had 
made a crop of corn,—thereupon the plaintiff enters, and 
begins to pull the corn, His claim of right is all a pretext ; 
no lawyer ever advised him to pull that corn. For the de- 
fendant had purchased this very land at Sheriff's sale, 
“when it was sold as the property of the plaintiff, and the 
defendant has the Sheriff’s deed for it.” ‘he fact that, 
when the defendant took possession in the Spring, and com- 
menced his crop, the plaintiff “ made his threat,” that “he 
would reap the benefit,” shows that he is a lawless man ; 
and we think it was well enough that he was put in jail 
far a while. 

Looking at * this side,” the Jury assessed $500 dama- 
ges; looking at “that side,” they wuuld, probably, have 
assessed sixpence ; and the question is, does the inconve- 
nience, which may result from the admission of evidence of 
title, in an action like this, confine it to the question of 
damages, and confining it to a reply to evidence offered by 
the plaintiff in aggravation, justify the exclusion of evi- 
dence, from which the Jury would be able to look at both 
sides of the case? 

We think the evidence, under the peculiar circumstan- 
ces, ought to have been received. 





Per Curiam. Venire de novo awarded. 
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THE STATE rs. ELIJAH ARNOLD. 


To an exception for the rejection of evidence, it is a sufficient answer that it 
was irrelevant. G" 

Where evidence offered is irrelevant in law, and calculated to msilead or 
prejudice the minds of the Jury, it would ve error in the Court to receive 
it. 

Ia the trial of an indictment for murder, when the dying declaration of the 
deceased is, that “ A. B. has shot me, or has killed me,” the Court must 
presume, prima facie, that the deceased intended to state a fuct,of which 
he had knowledge, and not merely to express an opmion. The Jury must 
judge of the weight of this, as of other evidence, by the accompanying cir- 
cumstances. If he merely meant te express his opinion or suspicion, as an 
inference from the ether facts, the Jury should disregard it as evidence in 
itself. 

When the defence on an indictment for murder is, that the prisover was under 
the age of presumed capacity, the enus of proof lies upon the prisoner. If 
the age can be ascertained by ins; ection. the Court and Jury mast decide 

On the trial of an iud.ctment for murder, the affidavit of the deceased, though 
not taken according ts the Act of 1715, is compstent and proper evidence, 
as a dying declaration. 


Appeal from the Superior Coust of Law of Columbus 
County, at the Fall Term, 1851, his Honor Judge Barrie 
presiding. 


This is an indictment for the murder of Simon Dyson. 
The prisoner appeared at his trial, in October, 1850, to be 
asmail boy, but his age was not stated. Evidence was 
given on the part of the State, that, within a week or two 
before the homicide, the prisoner had several times express. 
ed ill-will towards the deceased, and threatened to kill him. 
One Matilda Merritt then deposed: That the prisoner’s fa- 
ther lived three or four hundred yards from the house in 
which she resided, which was on land belonging to the de- 
ceased, and about half a mile from the residence of the 
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deceased: That, on the 15th of May, 1859, the prisoser 
came to her house when the sun was about an hour high, 
in the evening, having his gun with him; and that, a little 
before dark, there came up a heavy shower of rain, and the 
deceased came in the house to get out of it, saying he had 
been out hunting hogs: That the prisoner refused to come 
into the house after the deceased entered, although the rain 
had commenced, but, after sulicitations from her, he did 
come in; and he and the deceased soon got to cross ques: 
tions,—the latter alleging several charges against the pris- 
oner about his way of life, some of which the prisoner de- 
nied, but admitted others. After some time, they appeared 
to be reconciled, and the prisoner laid down ona table, and 
seemed to be sleeping; but, about 10 o'clock at night, he 
got up, and, though requested by her to go to bed aud stay 
all night, he said he would go home, and took his gun and 
went out, but soon called from the yard for a light, in or- 
der, as he said, to catch a mole he had found. The witness 
then handed him a light-wood torch at the doov, and he 
took it and appeared to be searching on the ground ; but, 
in a few minutes, he put out the torch, and bid them good 
night, and, as the witness then thought, went home. There 
was, at the time, a bright fire in the room, and the. door 
opening into the yard was about one-fourth open, aud the 
deceased was lying on the floor, with his feet toward the 
opening of the door, and about five feet from it. The wit- 
ness was then asked, on the part of the State, whether she 
and the deceased immediately entered into conversation 
about the prisoner, and the counsel for the prisoner object- 
ed to the question being answered ; but the Court permit- 
ted her to answer, that they did; and then, on the part of 
the prisoner, the witness was required to state the conver- 
sation particularly, and she said, the deceased censured the 
prisoner’s way of life, and spoke yery disparagingly of him. 
24 
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She further deposed, that while she and the deceased were 
engaged in the conversation, the deceased remarked to her, 
that the prisoner “ was eaves-dropping, and heard what 
they were saying ;” and that she replied, that could not be 
so, for he had gone home; and the deceased said, “no, he 
is not gone ;” and in one or two minutes afterwards, which 
was about ten minutes after the prisoner had told them 

night, a gun was fired, and the deceased shot, and at 
the moment, the deceased exclaimed, “Great God! Elijah 
Arnold has killed me. Bring me some water, for lama 
dead man!” The counsel for the prisoner objected to the 
admissibility of the deceased’s exclamation, but the objec- 
tion was overruled. There was further evidence, that the 
shot struck the privy members of the deceased, and ranged 
upward into the body, cutting the intestines in several 
places, and a physician, who attended the deceased, gave 
it as his opinion, that the shouting caused the death of the 
deceased, and, from the appearance of the wounds, that the 
person who fired the gun, could not have been more than 
ten, and, perhaps, not more than five, steps from the deceas- 
ed. The deceased lived until night of the next day; and 
evidence was given, that he suffered great pain, but was all 
the while in his right mind, and repeatedly declared to the 
physician and others, that the prisoner, and no other per- 
son, shot him ; and he, also, made an affidavit, in writing, 
before two magistrates, that Elijah Arnold shot him. He 
did not say, on those occasions, that he saw the prisoner 
shvot, or that he did not see him, but simply stated the fact, 
that the prisoner, and no other person, shut him. The pris- 
oner’s counsel objected to receiving the declarations and 
affidavit; but there being satisfactory proof, that the de- 
ceased constantly declared, from the time he was shot un- 
til he died, that he believed he should die, they were ad- 
mitted as dying declarations. 
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The counsel for the prisoner alleged, that he was, appa- 
parently, under the age of fourteen years, and, therefore, 
that it was incumbent on the State to prove, that he was 
over that age, or, if under it, that he had such knowledge 
of right and wrong, as would render him responsible for 
the homicide, if he committed the act. The Court held 
the onus of proof to lie on the prisoner, as to his age. The 
prisoner was convicted, and from the judgment on the con- 
viction, appealed to this Court. 


Attorney General, for the State. 

Troy, with whom was McDougall, for the prisoner, sub- 
mitted the following argument: The only ground upon 
which dying declarations are admitted, is, that the circum- 
stances under which they were made, are considered as 
creating an obligation to speak the truth, equal to that im- 
posed by an oath in a Court of justice. 1 Greenl. Ev. sec. 
156, Rex v Woodcock, 2 Leach’s Cr. Cas. 556 ‘They are, 
consequently, inadmissible to prove anything, except what 
the party, himself, would be competent to prove, and are to 
be received in relation only to facts, and not to matters of 
opinion. Greenl. Ev. sec. 159. 

The ground ot exception to the declarations in this case 
is, that they were merely the opinion of the deceased, drawn 
from the circumstances under which he was killed, and his 
own previous suspicions. And the more reasonable the 
deduction—the stronger the circumstances which fix the 
guilt upou the prisoner, the greater the probability that the 
declarations were only a matter of inference, and the 
Stronger the reasons why the declarations, themselves, 
should come clearly within the rule. 

The declarations, and the circumstances under which 
they were made, in this case, are, to my mind, evidently 
such as to render them inadmissible, even if the previous 
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relation of the parties and the facts connected with the 
transaction were not sufficient to raise, in the minds of the 
deceased, a suspicion that the prisoner was the p>rson who 
shot him; but, when all the accompanying circumstances 
are considered, it is evident that the strongest possible sus- 
picion against the prisoner, must have been induced in the 
minds of the deceased, instantly upon the firing of the gun 
by which he was killed. And, unless the deceased ex- 
pressly declares, that it is a fact to which he is testifying, 
and not an opinion, I submit that the circumstances are 
sufficient to exclude the declarations. But there is no 
such expression, ‘The declarations are equally as susce pt- 
ible of the construction that they are the expression of an 
opinion, honestly and undoubtingly entertained by the de- 
ceased, as that they are a statement of a fact. And when 
it is remembered that the deceased lingered in mortal ago- 
ny, from one evening until the next, all the time in his 
right mind, and every moment expecting dissolution, re- 
peatedly speaking of the circumstances of his death, and 
having his attention drawn to the fact, that his declarations 
were to be used as evidence in Court, and that, during all 
that time, he did not once state whether he saw the pris- 
oner, or what reason he had for declaring that he shot him, 
the conclusion seems to me to be irresistible, that the de- 
ceased did not see the prisoner. And when the time, the 
-position of the parties, the impossibility of the person who 
fired the gun being seen by the light of the fire, and the 
great improbability of his being seen by the flash of the 
gun, are taken into consideration, this conclusion is greatly 
corroborated. And if those declarations are not clearly 
inadmissible, still there is adoubt thrown around the real 
intent and meaning of the deceased, that renders it ex- 
tremely unsafe to admit them ; for, if adinitted, they amount 
to plenary praof that the prisoner is guilty of murder, 
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Rurrix, C. J. The Court is of opinion that neither of 
the objections to the evidence is valid. As to the first, it 
is to be observed, that the details of the conversation be- 
tween the deceased and Merritt, were brought out by the 
prisoner—the State proving, only, that they talked about 
the prisoner. ‘The most that can be said against that is, 
that it was irrelevant. The Court is not obliged to waste 
time and protract trials, by admitting irrelevant evidence, 
and, to an exception for the rejection of evidence, it is a 
sufficient answer, that it was irrelevant. But an excep- 
tion to the admission of evidence, on the ground of irrele- 
vancy, is, as a general thing, refuted on its face, since what 
is immaterial, cannot be supposed to hurt. It is not neces- 
sary to say, that a case caanot arise, in which evidence, 
really irrelevant in point of law, may be calculated to mis- 
lead or prejudice the minds of the Jury; and, in sucha 
case, its reception would be erroneous. But. clearly, proof 
of the fact, simply, that those persons talked about the 
prisoner, could have no such effect, and, if erroneous, 
would be no ground for reversing the judgment. The 
Court, however, is of opinion, that the whole conversation 
was proper evidence for the State. There was sucha 
probability that the prisoner was in the yard, and within 
hearing, that the Court ought to submit it to the Jury, as 
beiug prima facie in his presence, and calculated to call 
forth vengeance, unless the Jury think, under the cireum- 
stances, or from other proof, that the prisoner was not in 
hearing; in which case they should be told not to allow 
any weight to the evidence. 

The exclamation of the deceased, at the moment he was 
shot, was competent on several grpunds. One is that above 
mentioned, that the prisoner was, probably, within hearing. 
Another is, that it was so immediately connected with the 
principal fact of the shooting, as to be material to a proper 
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comprehension of the fact, and was a part of the res gesia. 
And a third is, that the wounded man seems to have been 
instantly and fully convinced that he must speedily die from 
the wound, so as to render this a most impressive dying 
declaration, because it was uttered before he could have 
made up an account, nox founded on fact, but the result of 
ill-will or evil surmises against the prisoner. 

The next objection is to receiving any part of the de- 
clarations of the deceased, as his dying declarations. Sev- 
eral grounds were taken in the argument. It was, princi- 
pally, insisted, that they do not purport to state the fact, 
but only the opinion of the deceased, that the prisoner shot 
him; and also, that it did not appear, from the declara- 
tions, or from the situation of the parties, at the time, that 
the deceased had the opportnity of knowing the fact, so as 
to enable him to express more than an opinion on the poiat. 
But, undoubtedly, the words do import, that the deceased 
was professing to state the very fact. His language is af- 
firmative throughout. “Elijah Arnold has killed me: He, 
and no other person has shot me” And, although the ex- 
ception states, that the deceased did not, in so many words, 
say, that he saw the prisoner shoot, yet it sets out further, 
that the deceased, in his various declarations, always sta- 
ted the fact, that the prisoner shot him. It must, therefore, 
be understood, prima facie, if not conclusively, that the 
deceased intended to affirm as a fact, that the prisoner shot 
him, and, of course, that he affirmed it upon his knowledge 
of it. The other branch of the objection, that it did not 
appear that the deceased could know the fact, and, there- 
fore, that his declarations may have been matter of infer. 
ence and opinion, seems rather to go to the credit to be 
given by the Jury to the declarations, than to their compe- 
tency. As they purport in themselves to declare the fact, 
the Court was bound io submit them to the Jury, although 
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the deceased did not go into the detail of his means of 
knowledge. If, in passing on their weight, the same facts 
on which their competency depended with the Court, be 


material to their credibility, the Jury must, of necessity, 
take them, as well as others, into their consideration for 


that purpose. It might, therefore, have been a proper sub- 
ject of observation to the Jury, that, although the deceas- 
ed professed to state the fact, he did not expressly say, that 
he saw the prisoner shoot, nor how he knew the prisoner 
to be the person. They might have concluded, from the 
darkness of the night, the relative positions of the door 
and fire-place, the degree to which the door was open, the 
previous misunderstanding between the parties, and other 
like things, that the deceased did or did not declare the fact 
upon his own knowledge, but upon suspicion and infer- 
ence ; and, if the latter, they would, of course, give no 
weight to the declarations, But it is not seen how the 
Court could reject an affirmative declaration of a partic- 
ular fact, upon a suspicion of some defect in the party's 
means of knowledge, because he omitted to state them min- 
utely. In this case, indeed, the circumstances, connected 
with the language of the deceased, are strong to show, that 
he had the meaus of knowing the fact, and that he knew 
what he affirmed. 

The person who fired the gun, must have stood in front of 
the door and very near it, and the deceased was lying with- 
in five feet of the door, with his feet and face towards it, 
and with a bright fire light thrown on the door, so that, ei- 
ther by the reflection of the light, or by the flash of the 
gun, the deceased may, and, it would seem, must have seen 
the person when he fired. Hence, the instantaneous ex- 
clamation, that the prisoner had killed him—an assertion 
which the deceased could not have honestly made, and in 
his condition would not have made, touching the matter of 
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fact, if he inferred it merely as matter of conjecture. But 
a further and decisive answer to the objection is, that it 
‘does uot appear to have been taken on the trial. As the 
exception is understood, the objection at the trial was, that 
the declarations were not competent on the ground, that it 
did not appear they were made under the apprehension of 
impending death ; for immediately after stating the objec- 
tion of the prisoner’s counsel, the ,exception proceeds to 
state, as the reason of the Court for overruling it, that the 
Court was satisfied from the evidence, that the party made 
them under the belief, that he was dying; from which the 
inference is, that the objection was founded on that reason 
alone. Consequently, the facts are not stated with refer- 
ence to any other point, and the decision here ough: not to 
be on any other. Woodcock’s case,1 Leach 500, is a di- 
rect authority, that the atlidavit of the deceased, though 
not taken according to the act of 1715, is competent and 
proper as being in itself a dying declaration. 
« On the last point the Court is also of opinion, that there 
was noerror. The objection assumed as a fact, that the 
prisoner appeared to be under fourteen years of age. As 
there was no proof on the point, it could only be judged of 
by inspection, and, so fur as that goes, it must be taken to 
have been decided against the prisoner, both by the Court 
and the jury. As the subject of direct proof, the onus was 
certainly on the prisoner, as the reputed age of every one 
ig peculiarly within his own knowledge, and also the per- 
sons by whom it can be directly proved. 


Per Curtam. There is noerror in the judgment, and 
the certificate will issue accordingly. 
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GUILFORD LEWIS vs. JONES COOK, EX'R, $e. 


A covenant of warranty, annexed to an estate in land, determines with the 
estate, to which it mw annexed. But when one takes a conveyance in fee, 
with covenant of warranty, from » husband and his wife, and the title of the 
wife does net pass, in consequence of the want of her privy examination, 
yet the bargainee takes an estate in fee, as to all the world, except the wife, 
and those claiming under her, not barred by the Statute of Limitations. 

An estate is determined, only when it expires by its own limitation; and 
when the limitation is in fee, the covenants of warranty run with it, and may 
be sued on by the bargainee and his assignees, whenever they are evicted by 
a title paramount. 

When a man purchases, at a Sheriff’s sale under execution, the estate, which 
another professes to have in fee, to certain lands, to which covenants in wat- 
ranty are annexed, he acquires, as incident to the estate, the right to those 
covenants. 

Where covenants of warranty, which run with the land, are contained in a 
conveyance, purporting to be in fee, the tenant in fee in possession cannot, 
by any assignment, sever the covenants, so as to make them independent of 
the estate. They are incidents, and cannot oe disannexed from their prin- 

cipal des 

The case of Markland vy Crump, 2 D. and B. 95, cited and approved. 


Appeal from the Superior Court of Law of Franklin 
County, at the Spring Term, 1851, his Honor Judge Extis 
presiding 

The case is stated in the opinion delivered in this Court. 


Saunders and Moore, for the plaintiff. 
W. H. Haywood, for the defendant. 


Pearson, J. This is an action of covenant, on a war- 
ranty, in the deed of one Harrison, the testator of the de- 
fendant. One Jones and his wife, being seized in fee, in right 
ot the wife, and having had issue, executed a deed of bar- 
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gain and sale, purporting to convey the land to Harrison 
in fee. The privy examination of the wife was not in due 
form. Afterwards, Harrison, of whom the defendant is the 
executor, executed a deed of bargain and sale, purporting 
to convey the land to one Howerton in fee, with a covenant 
of general warranty, which is the covenant now sued on ; 
this deed was dated in 1828, and under it, Howerton enter- 
ed and continued in possession until 1842. In April, 1842, 
Howerton executed a deed of bargain and sale, purporting 
to convey the land to one Green, in fee, with a clause, as- 
signing and conveying to the said Green, and his heirs, 
“all the covenants in the deed of Harrison, warranting the 
title of said land, and all other covenants in said deed con- 
tained, with full power to sue for any breach thereof in my 
name, but at his own costs, and for his own use.” 

In September 1842, the Sheriff sold the land under exe- 
cutions against Howerton, tested March 1842, and the 
plaintiff was the purchaser, and took from the Sheriff a 
deed .conveying to him and his heirs “‘all the estates, interest 
and claim,” of the said Howerton: under this dee@ the 
plaintiff entered, and continued in possession until after the 
death of Jones, when he was evicted by the heirs at law of 
Mrs. Jones, on account of the defect in the title, by reason 
of the informality in the privy examination. Thereupon 
he brought this action. The case states that “ that at the 
time of the Sheriff’s sale, the plaintiff had notice of the 
deed to Green, and it had then become notorious, and the 
plaintiff had notice, that Howerton’s estate was only an 
estate for the life of Jones, by reason of the defect in the 
title.” 7 

His Honor being of opinion that the plaintiff could not 
support the action, he submitted to a non-suit, and appealed. 
In this there is error. 

Mr. Haywood laid down the position, that a‘ warranty, 
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being a covenant annexed to an estate, could not continue 
longer than the estate, and consequently that, when the 
estate of the plaintiff was put an end to by the heirs of 
Mrs. Jones, at the death of Jones, the warranty was gone. 
We admit the position, that the warranty is gone, when- 
ever the estate, to which it is annexed, determines ; for it 
is a mere incident of the estate, and the incident cannot 
continue longer than the principal; as if there be an es- 
tate to A, for life, with warranty to him and his heirs and 
assigns, at the death of A, his estate determines, and the 
warranty is at anend. This case is put by Lord Coke, 
and the principle is contained in all the books. The error 
of Mr. Haywood is in reference to the meaning and appli- 
cation of the principle. When does an estate determine? 
When it is “spent,” expires by “the terms of its own limi- 
tation.” If there is an eviction by title paramount, the 
estate, is in one sense, at an end, but has not determined, so 
as to deprive the party of the benefit of his warranty ; for 
if so, a warranty would never be of any force or effect 
Until the eviction, the party has no use for it, and after that 
it is gone. This proposition, certainly, cannot be main- 
tained. 

[t is not true, that Howerton had only an estate for the 
life of Jones ; he was seized of an estate in fee. 

“ The term of its limitation,” was to him, “ his heirs, and 
assigns ;” and, notwithstanding the fact, that it had an “ in- 
firmity.” and might be put an end to, by reason of a defect 
in the title, still it was a fee simple. It was good, until the 
death of Jones, and then it was only wrongtul, as to the 
heirs of Mrs. Jones. As to the rest of the world, it was a 
good fee simple estate. Suppose Howerton had died seized ; 
could there be a question, that his wife would have been 
entitled to dower? Her estate, like that of her husband’s, 
would be good against every one, except the heirs of Mrs. 
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Jones. Or suppose Howerton had continued in possession 
for more than seven years, after the death of Jones, can 
there be a question, that he would not, then, have held a 
zood estate in fee? This is not consistent with his having 
an estate, only for the life of Jones. The truth is, (possi- 
bly his Honor fell into error not by adverting to it,) Jones 
purported to convey a fee to Harrison, and he purported 
to convey a fee to Howerton, and, for the purpose of prop- 
ping and fortifying this fee simple estate, he binds himself 
and his heirs in a covenant to Howerton, “his heirs, and 
assigns,” which is annexed to the estate, and “ runs with 
it” for its protection against an eviction by title paramount. 

Again Mr. Haywood insists, the plaintiff, as purchaser 
at the Sheriff’s sale, acquired only an estate for the life of 
Jones, consequently he did not get the warranty, for that 
was not the estate to which it was annexed. This is not 
an open question: The Sheriff is empowered by statute, to 
sell all the estates, interest, and claim, which the debtor 
himself could sell. Howerton, by his deed passing the es- 
tate, would have passed the warranty as an incident, and 
we think it clear, the deed of the sheriff had the same effect. 
In Markland vy Crump, Dev. and Bat. 94, this point was 
directly presented, and is taken for granted. There is no 
question, that the land of debtors, when sold under execu- 
tion, and when it is known or suspected, that there is a de- 
fect in the title, commands a fairer price, because it is un- 
derstood, that the purchaser acquires all covenants running 
with and protecting the estate. If the purchaser does not 
acquire the covenant, what becomes of it ? 

In the third place it was argued: The deed from How- 
‘erton to Green, not only professed to pass the estate, but 
expressly passed the covenant of warranty, and, although 
‘it was overreached in regard to the estate by the sheriff’s 
sale and deed, yet it was insisted, this could not affect the 
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assigument of the covenant, and Green thereby acquired 
the beneficial interest then, and has the right to sue on it, 
in the name of Howerton. This cannot be so. The inci- 
dent cannot be passed without the principal _If the princi- 
pal does not pass, how can the incident pass? They are 
inseparable. Can the substance pass without the shadow, 
or the shadow without the substance? There is no au- 
thority or reason to support the proposition, that a coven- 
ant, annexed to an estate, and running with it, can be sev- 
ered and assigned, so as to be passed by itself, or retained 
by itself, and thereby give an independent cause of action. 
To show the absurdity of the idea, take this very case, 
Tite plaintiff, under the deed of the sheriff goes into posses- 
sion, and is evicted by title paramount ; he has a cause of 
action, but the argument is, he has no covenant to sue on ; 
and-Green has a covenant but no cause of action, for he 
has not beenevicted. So the covenantor escapes from his 
obligation, and cannot be sued by either. Again, is it rea- 
sonable or right, that a debtor, finding his estate bound by 
executions of prior teste, should have the power to sever 
from the estate covenants, annexed thereto for its protection, 
and assign then to a third person, whereby the estate, thus 
“ stripped naked,” would sell for nothing, and his creditors 
be defrauded. Certainly, there is no reason for such a doc- 
trine, and no authority was cited to sustain it. 


Per Curiam. Judgment reversed, and venire de novo, 
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WATERMAN AND SONS ve. LEWIS WILLIAMSON. 


One, who has purchased the interest in a chose tn action, without having ac- 
quired a legal title, and thus is authorised, as agent, to bring a suit at law 
in the name of bis assignor, may, also, in the same name, prosecute any 
action growing out of the same, and collateral to it; as, im this case, an ac- 
tion against a Sheriff for not serving, in due time, a notice to take deposi- 
tions, placed in his hands by such assignee. 


Appeal from the Superior Court of Law of Columbus 
County, at the Fall Term, 1851, his Honor Judge Baitey 
presiding. 

The case is stated in the opinion of the Court. 


D. Reid and Troy, for the Plaintiffs. 
Strange, for the defendant. 


Pearson, J. The plaintiffs, having an action against 
one Susannah Wells, pending and to be tried at the next 
term, obtained a commission to take the depositions of cer- 
tain witnesses,, and delivered to the defendant a notice of 
the time, which it was his duty, as Sheriff, to serve on the 
said Wells. The defendant did not serve the notice in 
time. The depositions were taken ; but at the trial were 
held inadmissible, because the notice had not been served 
in time, for which cause the plaintiffs were obliged to sub- 
mit to nonsuit, which was afterwards set aside upon terms, 
viz: upon the payment of the costs, which were paid by 
Robert Powell. ‘Thereupon, the plaintifis brought this ac- 
tion, for damages for neglect of duty, as Sheriff, in not serv- 
ing the notice. 

The defendant, by his counsel, made many objections, 
and the Court being of opinion against the plaintiffs, they 
submitted to a nonsuit, and appealed. We differ from his 
Honor, and regret that he did not state upon which of the 
objections he put his opinion, for, it seems fo us, none of 
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them are tenable. We should !ike to know to which our 
atteution ought to be more particularly directed. 

1st. ‘The plaintiffs “ declared for not duly serving the no- 
tice. This refers to the manner, and not to the time, and no 
defect in the manner of serving was proven.” We think it 
sufficient to say, that, if the notice was not served in time 
to make the depositions admissible, it is the same as if it 
had not been served at all; ergo, it was not duly served. 

2d. “There was no evidence that Powell was the agent 
of the plaintiffs, and made the payment for them.” Mr. 
Maultsby, (the attorney in the original suit) swore “ that he 
was employed by Powell, who appeared to him to be the 
party reaily interested, and to be carrying on the suit for his 
benefit.” We think there is some evidence that Powell was 
the agent of the plaintiffs, and it made out an agency of 
this kind: Powell was the purchaser of the chose inaction 
against Mrs. Wells, and thereby became the beneficial own- 
er; and, although he is not recognised in a Court of Law, 
as the owner, yet he is recognised as the agent and attorney 
in fact of his assignors, and may carry on a suit in their 
names, for his use, upon the original cause of action, o 
upon a cause of action, (like the present,) arising collateral- 
ly in such original suit. 

3d. “If the plaintiffs paid the money, the payment was 
made by them without necessity, as Powell was the party 
really interested, and they were under no obligation to re- 
fund any payments made by him.” This exception is in- 
volved in the second, already considered, aud is based on 
the same facts, by assuming a different supposition as to 
the law. We had supposed it was well settled, that one, 
who purchases a note or bond, without taking a regular as- 
signment, had a right to use the names of the obligee, to 
sue for and receive the debt, or to sue for any cause of ac- 
tion incidentally arising out of the first action, giving 
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bend to indemnify against costs, &c. if required. The 
Court might well have refused to entertain this exception, 
on the ground that there was no evidence of any payment 
by the plaintiffs, except through the agency of Powell, 
which question was involved in, and must, necessarily, be 
settled by, the second exception. 

4th. “ There was no evidence that the plaintiffs had any 
right of action against Sarah Wells, and non constat, but 
they would have been non-suited, with the depositions as 
well as without them.” We do not feel at liberty to decide 
the question of Jaw involved in this exception, because it is 
not presented by the facts. We have looked into the depo- 
sitions, and they prove that the plaintiffs did have a right 
of action against Susannah Wells. 

5th. “It the plaintiffs were not ready for trial, it was 
their own folly to go into it; they ought, at least, to have 
attempted a continuance, and have no right to throw on the 
defendant the consequences of their neglect.” We are ata 
loss, even from conjecture, for any principle of law, by 
which the defendant has a right to insist, that the plaintiffs 
were bound to move for a continuance, because they were 
‘not ready for trial, in consequence of Ais neglect in not 
serving the notice. How often would the plaintiffs, in def- 
erence to the Sheriff, who had neglected to do his duty, be 
called on to attempt to continue the case? How long was 
it their duty to keep the suit pending, (during all which 
time costs would be accumulating, and they would be de- 
sprived of the use of their money,) for the purpose of indul- 
ging a neglect of duty on the part of a sworn officer ? 


Pex Curiam. Judgment reversed, and venire de nove. 
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JOHN MARTIN AND AL. vs. SARAH AMOS. 


A bond, with a condition that the plaiutifis should “ break the will” of a de- 
ceased person, of whom the obl'gors were next of kin, or, “ if they failed to 
break the will, should pay all the cosis of the suit that shall be brought,” 
is void, on the ground of maintenance, aud as being against public justice. 


Appeal from the Superior Coust of Law of Stokes 
County, at the Fall Term, 1851, his Honor Judge Extts 
presiding. a 

The case is stated in the opinion of this Court, 


Gilmer and Miller, for the plaintiffs. 
Morehead, for the defendant. 


Nasa, J. The defendant, with several others, the widow 
and next of kin of Robert Tucker, deceased, executed to 
the plaintiffs their joint and several bond, to pay to them 
the sum of two hundred dollars, upon condition that they, 
the plaintiffs, broke the will of said deceased ; and in the 
bond it was stipulated, that the plaintiffs, if they failed to 
break the will, “ should pay all the costs on the suit that 
will be brought.” The suit was brought, and, upon the trial 
the will was not broken, but established as to the real estate. 
Afier the determination of the suit, this action was brought 
on the bond, to recover the sum of fifty dollars, a balance 
due upon it. Among other pleas, was the following :— 
“that the bond was contrary to the policy of the law, and 
void.” His Honor, the presiding Judge, being of opinion 
with the defendant upon this special plea, the plaintiffs sub- 
mitted toa nonsuit, and appealed to this Court. 
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We had thought, that, at this day, not a doubt could rest 
upon the correctness of the opinion expressed by the Judge 
below. .The object of all laws is to repress vice and to 
promote the general welfare of the State; and no one can 
be assisted by the law in enforcing demands, founded on a 
breach or violation of its principles. Hence sprung the 
maxim at common law, “ ex turpi contractu non oritur ac- 
tio.” Itis the public good, which allows a contract to be 
impeached, for the illegality of the consideration. Nor does 
a seal, which in itself imports a consideration, protect the 
contract from being investigated in a Court of Common 
Law. A defendant, therefore, though he is not at liberty to 
show that a bond, executed by him, is without considera- 
tion, may, nevertheless, prove that the consideration, upon 
which it was given, is illegal, as being immoral or contrary 
to public policy. And, among the latter, the most promi- 
nent are contracts affecting the course of justice. They are 
the most prominent, because every individual in the com- 
munity is interested in the pure and upright administration 
of the laws. Every contract, therefore, for the compound- 
ing or stifling of a criminal prosecution for a felony or mis- 
demeanor of a public nature, is void. Collins v Blantern, 
2 Wil. 347; Stanly v Jones, 20 E.C. L. Rep. 165. Main. 
tainance is an offence against public justice, and is defined 
by Justice Blackstone, 4th vol. p. 134, to be “an officious 
intermeddling in a suit that no way belongs to one, by main- 
taining or assisting either party, with money or otherwise, 
to prosecute or defend it ; and is punishable at common law, 
by fine and imprisonment.” Champerty is a species of 
maintainance, being a bargain with a plaintiff or defendant, 
to divide the subject in dispute, if they prevail, whereupon 
the champertor is to carry on the suit, at his own expense, 
Mr. Blackstone calls such persons “pests of society, that 
are perpetually endeavoring to disturb the repose of their 
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neighbors, and officiously interfering in other men’s quar- 
rels.” “These offences,” he observes, “ relate chiefly to the 
commencement of suits.” All contracts, then, founded up- 
on either, or both of these offences, are absolutely void, In 
this case, the defendant has not been driven to parol evi- 
dence, to establish his defence; it is stated on the face of 
the instrument, as the consideration upon which the con- 
tract was made. It was an officious intermeddling by the 
plaintiffs in a suit, that no way concerned them, and assist- 
ing the obligors with money, in carrying on a suit to be 
comntenced. Such a contract is immoral and illegal, and a 
Court of Law cannot lend its aid to enforce it. 


Per Curiam. Judgment affirmed. 


THE STATE vs. ABRAM WEAVER. 


In indictments fer misdemeanors, the Court may, without the consent of the 
defendant, withdraw a juror, when, in its discretion, it judges it necessary 
to the ends of justice. 


This was an application to this Court, on behalf of the 
defendant, for a certiorari to the Superior Court of Law of 
Forsythe County. 

The facts are stated in the opinion of this Court. 
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Attorney General, for the plaintiff. 
Mendenhall and J. H. Bryan, for the defendant. 


Nasu, J. The prisoner is indicted for receiving from 
one Dean, a negro man slave, named Lewis, the property 
ef one Smith, knowing that Dean had stelen him. Upen 
the trial of the case, the prosecuting officer introduced ev- 
dence to prove the defendant’s guilt and closed his case. 
Whereupon it was stated by the Court, that under the ev- 
idence in the case, the prisoner could not be convicted, as 
it appeared that Dean, the man who it was alleged, had 
committed the felony, was then in confinement in the jail 
of Guilford county, and had not been tried. Whereupon 
the Court, without the consent of the prisoner, but in oppo- 
sition to his wishes, ordered a juror to be withdrawn. The 
defendant has brought his case before this Court, upon a 
motion for a writ of certiorari. 

His Honor below is sustaiued in the course he pursued 
by the case, State v Morrison, 3 Dev. and Bat. 115. The 
Court there decide, that “it must, from the reason and ne- 
cessity of the thing, belong to the Court on trials for mis- 
demeanors, to discharge the jury, whenever the circum- 
stances of the case render such interference essential to the 
furtherance of justice. Every question of this kind must 
rest with the Court, under all the peculiar circumstances 
of the case.” To this doctrine we now fully assent. The 
case before us is that of a misdemeanor, and it was within 
the power of the presiding Judge, if he thought it essential 
to the furtherance of justice, to withdraw a juror. In the 
case of People v Olcott, 2 Johnson’s cases, 301, Judge 
Kenr, ia delivering the opinion of the Court, says, there is 
no alternative; either the Court must determine where it 
is requisite to discharge the jury, or adopt the rule as laid 
down by Lork Coke in cases of felony, (1 Ins. 227, 3 Ins. 
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110) that, after a jury is once sworn and charged, no other 
jury can, in any event, be sworn and charged in the same 
cause. The moment cases of necessity are admitted to 
form exceptions, then a door is opened for the exercise of 
the discretion of the Court ; he must judge of that necessi- 
ty, and determine what combination of circumstances will 
create one. Many cases are reported exhibiting that ne- 
cessity, as where the jury have made long and unavailing 
efforts to agree, where the juror, after being charged, be- 
comes mentally or physigally disabled, by sickness or intox- 
ication, or where a witness is absent, under circumstances 
authorising the belief that he is kept away ; and many oth- 
er causes for the exercise of this discretion are enumerated 
by the opposite party. Ore only case is reported, that I 
can find, which presents a case much, if not precisely, like 
this. It is that of the King v Jeffs, Str. 984. There the 
defendant was prosecuted for barratry. After the jury was 
charged, the prosecutor proved that his evidence was de- 
ficient, and moved the Court to withdraw a juror. Lord 
Haarpwicx refused the application, because the punishment 
might be infamous ; but he said “it might be, and had been, 
done in other cases of misdemeanor.” In refusing the ap- 
plication, the Judge admitted the power to grant it. And 
Judge Kent, in commenting on this case and approving 
of the decision, remarks, “for to allow the prosecution in 
any case to withdraw a juror, because he finds himself not 
fally prepared in his proofs, is an unreasonable indulgence, 
unless it appear that some part of the testimony was want- 
ing, through the contrivance or agency of the defendant.” 
The rule, then, is, that in misdemeanors, the Court may with- 
draw a juror, when, in its discretion, it judges it necessary 
to the ends of justice. No precise rule can be laid down 
to govern the infinite variety uf cases, that may come un- 
der the general question, touching the power of the Court 
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to discharge juries, charged in criminal cases of misdemean- 
or. It must be left in the sound discretion of the Judge, 
who tries the cause. And it is right it should be so. The 
reasons for exercising the power must be more accurately 
perceived and more justly felt by him, than by any other 
Court. But aside from its propriety, it being a matter of 
discretion, this Court has no power to interfere ; Brady v 
Beason, 6 Ire. 425. 


Per Curiam. » Motion refused. 


DEN ON DEMISE OF JONATHAN WORTH vs. BETHANY YORK, 


Property conveyed to a married woman, after a decree obtained w her favor 
under the Act, Rev. Stat. ch. 39, sec. 12, is not protected against the claime 
of the husband's creditors, if the husband has paid, either from his own 
means, or the earnings of his infant children, who live with him, the whole 
or any considerable portion of the purchase money. 


Appeal from the Superior Court of Law of Randolph 
County, at the Spring Term, 1851, his Honor Judge Battey 
presiding. 

The lessor of the plaintiff claimed the premises, as a 
purchaser at a sale made by the Sheriff in May, 1846, un- 
der an execution issued upon a judgment rendered in No- 
vember, 1844, against the defendant, Seymore York ; and 
gave evidence that York and his wife, who is the other de- 
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_ fendant, were in possession at the time of the sale, and at 
the commencement of this suit. 

On the part of the defendants, a deed was then read, 
bearing date September 20th, 1845, from one Coffin to the 
defendant Bethany, whereby, in consideration of $25, paid 
by her, as recited, he conveyed to her the premises in fee, 
consisting of one and a half acres of land. And the de- 
fendant further gave in evidence the record of a suit 
brought in the Superior Court, by the defendant Bethany, 
in July, 1844, against her husband by petition, wherein 
she alleged that he had become an habitual drunkard and 
spendthrift, wasting his substance to the impoverishment of 
his family, consisting of his wife and eight children, so that 
he had become insolvent, and all that she and the children 
earned was taken upon executions against him; and she 
prayed, that all such property as might thereafter be pur- 
chased by her own industry, or accrue to her by descent, 
devise, gift, bequest, or in any other manner, should be se- 
cured to her, and not be liable to the power, control, domin- 
ion, or debts of her said husband, and that she might sue and 
be sued, in her own name, without joining her husband : 
and thereupon a decree was made, in April, 1845, in her 
favor, in the terms of the prayer of the petitioner, as to 
any estate, real or personal, she might acquire, subsequent 
to the decree. . 

On the part of the plaintiff, evidence was then given, 
that, in 1843, the wife contracted with Coffin for the pur- 
chase of the lot of ground, in order to build a house on it, 
as a residence for herself and family, convenient to a fac- 
tory belonging to Coffin, in which her children might be 
employed, and that four of them worked in the factory on 
wages, the eldest of whom was fourteen years old, and that 
the conveyance was to be made, when the purchase money 
was paid: That York and his wife lived together, and that 
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he was a drinking man, but seldom so drunk as not to be 
able to work, and generally engaged in doing something to- 
wards the support of his family: that the wife paid Coffin 
86 towards the purchase money, and that there was then 
due, on account of the wages of the children, more than 
enough to satisfy the residue thereof, and Coffin then offer- 
ed to come to a settlement therefor, and make her a deed, 
but she declined taking it at that time, saying that she had 
a petition pending against her husband, to be allowed to 
hold the property she might acquire, to her own use, and 
wished to wished to put off taking the deed, until she could 
get adecree in her favor: ‘That she employed a person to 
build a house on the lot, and that her husband did not as- 
sist in the building, €xcept in making the chimney, and that 
the house was worth $75: And, that after the decree was 
made, Coffin executed the deed, and left it with his clerk, 
to settle the account with Mrs. York, and deliver the deed, 
and he did so. ‘The Court instructed the Jury, that, if they 
should find that the wife paid any portion of the purchase 
money to Coffin, however small, with money acquired hy 
her, after the decree, the plaintiff could not recover. 

Under these instructions, the Jury found for the defend.- 
ant; thereon the plaintiff appealed. 


Mendenhail, for the plaintiff. 


Rurrin, C.J. As the case is understood, the purchase 
money was made up of the $6 paid by the wife pending 
the petition, and of the wages of the infant children, earn- 
ed in Coffin’s service, pending the petition, or, at all events, 
prior to the making of the deed. That being established 
affirmatively, and no evidence being given of any other 
mode in which the wife paid for the land, it would seem 
that it was left to the Jury to find that some part of the 
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price was paid by her out of her subsequent acquisitions, 
without any evidence on which it could be so found. But,. 
if this were otherwise, the Court is of opinion the instrue- 
tion is still erroneous. It is true, that regarding the hus- 
band’s interest in the land, as a trust, resulting fromthe 
purchase being made with his privity, and partly with his 
money, and partly with his wife’s, and especially if it was 
a covinous contrivance against his creditors, the creditors 
would be compelled to go into a Court of Equity for relief, 
and could not sell the land by execution at law, either un- 
der the Statute of Elizabeth, or the Act of 1812. Page v 
Goodman, decided at this term, 6 Ire. Eq. But, although 
the wife’s legal estate is not divested by the sale, as it 
would be, if the trust were liable to execution, it is tu be 
enquired, whether, considering the land as the wife’s, in law, 
the husband, by virtue of his marital rights, had not an.es- 
tate therein, as tenant by the curtesy, which passed by the 
Sheriff’s sale, made prior to the Act of 1848,c. 41. The 
Court is of opinion that he had, and that the lessor of the 
plaintiff acquired that estate, though he did not the fee. 
The only objection to that is, that, by virtue of the decree, 
the wife held this land to her own use exclusively, and the 
husband had no dominion over it, and it was not subject to 
his debts, because she acquired it after the decree. That, 
also, would be true, if this be her subsequent acquisition, 
in the sense of the Statute. But it seems clearly not to 
be. For, when the act, and the decree founded on it, se- 
cure to the wife such property as she may, thereafter, get 
by her own industry, or may accrue to her by gift, descent, 
or in any other manner, they certainly do not mean such 
property as she may derive from the husband himself. The 
purpose, is, to exclude him from the power of wasting what 
the wife gains with her own hands, or is bestowed on her 
by the bounty of friends, or cast on her by law. It was 
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not intended that he might endow her, directly, or indirect- 
ly, so as to exclude his marital rights in lands of his own 
provision fur her, and thereby defeat his creditors. Such 
a case is not within the purview of the Act, at all. It was 
never supposed that such a husband should have lands to 
convey, or money to pay for them to other persons, who 
should convey them to his wife ; and it seems to be a pal- 
pable fraud on this Statute, for him to supply the means of 
making the purchase, and then take the convevance in her 
name, so as to give it the false appearance of an acquisition 
bv her own means alone, or by the bounty of a friend. If, 
then, this purchase was made by the 86, paid by the wife, 
pending the petition, which was, in Jaw, the husband’s mo- 
ney, and the wages earned by the infant children during 
the same period, which also, in law, belonged to the father, 
it would be acase of fraud on the law, and the decree 
would not exempt the land from the marital rights of the 
husband, and the creditors attaching to it, in the same 
manner as if no such decree existed. ‘That is supposed, 
in the instructions, to be the law, if the whole considera- 
ation moved from the husband ; but it was laid down to be 
otherwise, if any part of it, however small, were got by 
the wife after the decree. That, however, cannot be cor- 
rect, since the advance of a trivial sum, merely to give 
color to the transaction, cannot putge the falsehood and 
fraud really existing. But,in truth, the case need not, in 
the opinion of the Court, go to that extent. For, accor- 
ding to the policy and true meaning of the Act, all pecu- 
niary dealings between the husband and wife are not the 
less invalid, than they were at common law, as they tend, 
obviously, to evade the Act, and, in matters of fraud, every 
evasion of the law is a violation of the law. ‘These par- 
ties cannot deal with each other, nor can they deal togeth- 
er with other persons, so as to invest property conveyed to 
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the wife, with the protection of the decree, and make it 
her separate legal property, to the exclusion of the hus- 
band, and the defeating of his creditors. It is not essen- 
tial to the lessors of the plaintiff, therefore, that the balance 
of the purchase money should have been paid out of the 
wages earned by the children before the decree. It is the 
same, even, if they were earned afterwards. For, although 
the Act produces the somewhat strange anomaly of a wife’s 
living with her husband, and, at the same time being inde- 
pendent of him, as to her personal occupations, and enti- 
tled, exclusively, to all she can make, it does not go the 
length of making her the head of the family, to all intents, 
so as to entitle her to rule and dispose of the infant chil- 
dren, and take the profits of their labor, also; but they 
still belong to the father. And the Court holds, that it is, 
likewise, the same, if the proportions of the price paid by 
the husband and wife are so unequal, as to constitute the 
purchase substantially the husband’s, as being made with 
his means, while the advance by the wife must, from its 
small amount, be regarded as colorable, and evince the in- 
tent to evade the Act, by covering a gratuity of the hus- — 
band under the semblance of an acquisition of her own, 
and by means of her own. Such a case is out of the Act 
altogether ; and, therefore, the instructions were errone- 
ous, and the judgment must be reversed, and a venire de 
novo awarded. — 


Pex Curiam. Judgment reversed and Ventre de novo 
awarded. 
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WILLIAM TRICE & AL, Anm’as vs. JAMES C. TURRENTINE. 


Upon the plea of “ nul tiel record,” whether the record exists, is a question 
of fact ; what is its legal effect, is a question of law. From a decision on 
the former, the party cannot appeal ; form a decision on the latter he may. 

Where a sci. fa. ov a judgment is issued, and the plaintiff is nonsuited, and 
issues a second sci. fa. a variance between the latter and the former is not 
material, if both be for the same cause of action and between the same 
parties. 

In an action on a penal bond, the judgment should be for the penalty of the 
boad and the costs. The damages assessed from no part of the judgment 
bet shou!d be entered at the foot of the record, and endorsed en the execu- 
tion, for the guidance of the sheriff. 

Where a judgment on the plea of “null tiel record” is reversed on appeal, 
the caxe must be sent back for the judgment of the Court below, as to the 
fact of the existence of the record. 

Where there is a} enal bond for the payment of money, interest may be re= 
cevered upon the sum really due, up te the time of payment, even after 
judgment. But if the condition is for the performance of some collateral 
act, as to execute a mortgage or deed of trust, as additional security for 
payment of money, interest cannot be recovered on a sci. fa. upon the dam- 


ages assessed 


Appeal from the Superior Court of Law of Orange 
County, at the Spring Term, 1851, his Honor Judge Baitey 
presiding. 

This was a scire facias to subject the defendant as spe- 
cial bail of Nathaniel King. The plaintiff offered in evi- 
dence the transcript of a record marked A and B, which 
are annexed and made a part of this case. Among other 
pleas, the defendant pleaded “ nul tiel record” and Statute 
of Limitations. 

Under the plea of nul tiel record, the defendant insisted 
that-there was a variance between the judgment recited 
in the scire facias and the judgment offered in evidence. 
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A copy of the judgment so offered is hereunto annexed, 
and marked A. 

In order to avoid the Statute of Limitations, the plain- 
tiff replied that there was a non-suit in the first scire facias 
and that deducting the time during which that was pend- 
ing four years had not elapsed from the original judgment 
and that this sci. fa. was for the same cause of action. 
The defendant rejoined that the causes of action in the 
sci. fa. were not the same, also that the parties were not 
the same. 

A verdict was entered in favor of the plaintiff, by con- 
sent of parties, subject to the opinion of the Court upon the 
points of law reserved, and it was agreed that if the Court 
should be of opinion with the defendant, the verdict 
should be set aside and a non-suit entered. 

The Court was of opinion that there was a variance be- 
tween the sci. fa’s and the judgment, and ‘according to the 


agreement, the verdict was set aside, and a non-suit ene 
tered. 

The plaintiffs prayed an appeal to the Supreme Court, 
which was granted. 


Norwood, McRae, Moore and Iredell, for the plaintiffs. 
J. H. Bryan, W. H. Haywood and Haughton, for the 
defendant. 


Pearson, J. It was insisted for the defendant, that the 
decision of his Honor in the Court below, upon an issue on 
“nul tief record,” was conclusive, and could not be re- 
viewed by this Court. We do not assent to the proposi- 
tion, except to a qualified extent. There is a distinction 
between the existence of a judgment, and its legal effect : 
Its existence is a matter of fact, to be judged of by inspee- 
tion; and, as is said, in one of the old cases, the Judge 
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below is presumed to have as good eye-sight as the Judges 
of this Court, and being a matter of fact, to be ascertained 
by inspection, it is admitted his decision in regard to it 
cannot be reviewed. 

Its legal effect is a matter of law; so, what amounts to 
a variance, is matter of law; and, as the issue involves 
these questions of law, although the decision is final, as to 
the fact, viz: the mere existence of the record, it is not so 
as to them. There is the same reason for revising ques- 
tions of law, involved in “issues” tried by the Court, as 
when they are involved in “issues” tried by Juries. For 
instance, an issue upon “non est factum,” is submitted to 
the Jury; the instruction as to what is a delivering, or 
what would be a fatal variance, is subject to exception, and 
may be revised, because they are questions of law. It is 
not the same when an issue, upon nui tiel record, is sub- 
mitted to the Court? In one case, he instructs the Jury 
as to the law; in the other case, he instructs himself, if I 
may use the expression, as to the law, and although in nei- 
ther case, can this Court revise the conclusion in regard to 


the mere matter of fact, yet in both, an error, in regard to 


the law, is a ground for a bill of exception. It is idle tu say, 
that because, in issues of one kind, the same tribunal passes 
upon the facts, as well as the law, therefore there is a dif- 
ference ; and errors of law-should not be corrected. It is 
believed, that the distinction above pointed out, will explain 
and reconcile all of the cases in our books, except the case 
State v Raiford, 2 Dev. 214. There the Coyrt says 
very truly, “ The issue joined on a plea of “ nw! tiel record,” 
involves a question of fact, as to the existence of a record,” 
but the fact was not adverted to, that the issue also m- 
volves a question of law, viz: what amounts to a variance ? 
for, the fact of the existence of the record was not contro- 
Yerted, and the case turns upon the question of variance. 
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In many subsequent cases, the distinction is adverted to, 
and this Court did not hesitate to review the decision of 
the Court below, upon questions of law, Carter v Wilson; 
1 Dev. and Bat. 363; same case, 2 Dev. and Bat. 276; 
Bond v McNider, 3 Ired. 440, and many other cases, in 
which this Court review decisions of the Court below, as 
to the meaning of entries on records, their legal effect, and 
what amounts to a variance. 

The second: point made by the defendant, presented a 
question as to the proper construction of the case sent up, 
and upon this we had much difficulty. The defendant, by 
his plea, relied on the Statute of Limitations. The plain- 
tiffs replied, that he had issued a sei. fa. on the original 
judgment, to subject the defendant as bail, on which pro 
ceedings pended for several years, and finally there was a 
nonsuit, which proceedings were for the same cause of ace 
tion, and between the same parties, and deducting the time 
during which said proceedings were pending, four years 
had not elapsed since the rendition of the original 
judgment. The defendant rejoined, that the sci. fa. and 
the proceedings mentioned were not for the same cause of 
action, and not between the same parties ; he concludes to 
the country, thus tendering an issue of fact, to which the 
plaintiff enters a “ similiter,” and the Jury were empanel- 
led to try the issue, “who find all of the issues in favor of 
the plaintiff, (by consent of the parties,) subject to the 
opinion of the Court upon the point of law reserved, and 
it was agreed, that if the Court sheuld be of opinion with 
the defendant, the verdict shonld be set aside, and a non- 
suit entered.” If, “by the point of law reserved,” refer- 
ence is had to the question growing out of the pleaof “ aul 
tiel record,” which will be noticed below, we can under- 
stand it clearly, but if reference is had to any point of law 
reserved in regard to the matter submitted to the Jury, 
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then we confess we are at a loss to understand it; nothing 
was submitted to the Jury, but the mere question of fact, 
were the first sci. fa., and proceeding thereon, for the same 
eause of action, and between the same parties, as the pre- 
sent sci. fa.?—the existence of the first sci. fa. and pro- 
ceeding set out in the replication, being confessed. When 
the replication was filed, the defendant had his election to 
adopt one of two courses. He could rejoin “ nul tiel re 
cord,” thereby tendering an issue to be tried by the Court, 
as to the existence of the first sci. fa. and the proceedings 
and judgment of nonsuit in the replication contained, which 
would have involved the question of their legal effect, and 
whether there was a variance. Or, he could rejoin, tra- 
versing the fact that the said proceedings were for the 
same cause of action, and between the same parties ; thus, 
confessing the allegation, that there were such proceedings, 
and making an issue to the Jury, as to whether they were 
for the same cause of action, and between the same par- 
ties; he was not at liberty to do both, for the Statute of 
Ann, which allows two or more “pleas,” does not extend 
to “replications” or “ rejoinders,” and the defendant was, 
consequently, put to his election. He chose to rejoin, ten- 
dering au issue upon the fact of the identity of the cause 
of action aad of the parties, so the Jury had no question 
of law submitted to them,—the effect of the record, and 
any question of variance being “confessed.” We can, 
therefore, see no ground upon which to*disturb the verdict. 
In the case of Carter v Wilson, 1 Dev. and Bat. 365, it is 
said, “the transcript sent to this Court does not set forth 
the replication, and we must, therefore, presume it to be 
the general one, according to the loose practice, in which 
the profession will indulge themselves.” But in this case, 
in regard to the rejoinder, there is no room for presump- 
tion, because the parties have filed formal pleadings, and 
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the rejoinder tenders issue upon the identity of the cause 
of action and parties, and concludes to the country. 

It may be well to remark, that, if the question of vari- 
ance between the first and the present sci. fa. could be 
presented, we see no fatal variance. If a variance in form 
or recital be fatal, thea the provisions to take out of the op- 
eration of the general statute cases of arrest of judgment, 
non-suit, &c., are nugatory ; for, if the first has nu defect 
in form or recital, there will be no arrest of judgment or 
non-suit; and if there be such defect, and the second must 
pursue the first, to avoid a variance, then there will be the 
same Jefect, and cause for arrest of judgment or non-suit. 
This is absurd, and the many provisions made, to save the 
remedy, to such as honestly endeavor to pursue their 
cause of action, and are mistaken in the proper form or 
mode of proceeding, will be of no force or effect. Vent. 
Rep. 252, anon. In reply to the statute of limitations, 
plaintiff avers “plaint in sheriff ’s court, which was removed 
hither” with an averment, it was for the same cause of ac. 
tion; “rejoinder” it was for a larger sum ; demurrer, though 
there be a variance in the sum, yet it may be averred to be 
for the same cause of aotion, and so the Court agreed.” 

If the cause of action be the same, it is immaterial, that 
the form of actioa is different. as in pleading former judg. 
ment in debt. as a bar to an action of assumpsit on the 
same contract. 4 Kep.94b 38Chitty Pi 929. Trespass 
vi and armis de bonis usportatts—non suit—trover within 
one year—averment for some cause of action ; good repli- 
cation to the plea of the statute of limitations. 2 Sanders, 
Williams’ notes, 639. 

It remains to decide the main question in the case, which 
arises on the plea of “nul*tiel record,” and presents the 
question of variance, between the original judgment in the 
County Court, and that recited in the present sei. fa.— 
28 
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The record of the verdict and of the memorandum on the 
docket, from which to enter up a tormal judgment, is in 
these words, “ Who find, the bond declared on is the act 
and deed of the defe:dants, that the condi ions thereof have 
not been performed, but broken, no payment or set of. — 
The penalty of the bond is $20,000, and assess damages 
for breaches, to $4664, which is principal money, and judg- 
ment of said Court was rendered thereon, and for cost of 
suit.” This entry was made at May Term, 1841. 

The recital in the sci. fa. is in these words: “and, al- 
though the said Zachariah Trice, at the term of the said 
Court of Pleas and Quarter Sessions for Orange county, 
held on the 4th Monday of May, 1341, by consideration 
and judgment of said Court, recovered against the said 
James LK. Norfleet; Nathaniel King and William Durham, 
his said debt of $20,000, and his costs in the said Court, 
which were taxed by the Clerk at the sum of $15 85, which 
sum of $20,000) might be disch irged by the paym:nt of the 
sum of $4664, the damages ussessed by the Jury for the 
breaches oj the conditions of the bond declared on, with in- 
terest upon the sume from the l3th of May, 1841, which 
judgment is still in full force, and not paid and satisfied, as 
by the record thereof appears.” 

-We think there is no variance. ‘The proper judgment 
in the original action was, that the plaintiff recover of the 
defendant the sum of $20,090, together with his costs,— 
for the Statute of 8 and 9 William the Third, and our Sta- 
tute in the same words, Rev. Stat. ch. 31, sec. 63, express- 
ly provides, “ That like judgment should be entered on 
such verdict, as heretofore hath been usually done in such 
like actions,” ana it is settled by the authority of Sergeant 
Williams and the cases cited by him, Saunders’ Rep 1 
vol, 58 n., 2d, 187, note, that the damages assessed do not 
form a part of the judgment, but should be entered “at the 
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foot” of the record, and be endorsed on the execution, for 
the guidance of the Sheriff. The words of the recital, 
therefore, which I have put in italics, do not form a part 
of the judgment, and ought to have been rejected as sur- 
plusage— Utile per inutile non vitiatur.” 

The other questions in the éase were properly abandon- 
ei. Th: verdict concludes the questions made on the “re- 
jeinder,” and the only question open is on the “plea” of 
“nul tiel record.” Ia the decision upon that, we find there 
is error. Aud the list question is can this Court enter a 
final judgment for the plai .1iff, or must the case go back 
on this point? After much consideration, our conclusion 
is, it must be sent back If a Jury find a verdict, and the 
case comes up on exceptions to the instructions of the 
Court, and we find there is error, the only course is to 
send the case back upon a venire de novo, for non constat, 
how the Jury will find the fact with proper instructions : 
so here, the Juige has found the fact as to the existence of 
a record, which he has sent up to us, but he came to an 
erroneous conclusion as to what amounts to a variance; 
for that reason we reverse the judgment rendered upon 
his decision of the issue. But non constat, how the Court 
below will find the fact with proper instructions as to the 
law involved in the issue; in other words, when we re- 
verse the juigment, the issue of fact, as to the existence 
of the original judgment, has not been passed on, and the 
case must go back for that purpose. 

We feel it is proper to remark, that the Courts below 
should be liberal in the exercise of the discretion in allow- 
ing amendments to correct the misprisions of the Clerks, 
and all informal entries, when it is in advancement of sub- 
stantial justice and the “speedy decision” of cases upon, 
their merits. This is manifestly in accordance with the 
intention of the Legislature, in passing the several aots 
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giving power to make amendments It is known, that no 
persons in our country are trained by profession for Clerks, 
and but few, eccording to our present mode of appointment, 
remain in office long enough to acquire a thorough knowl- 
edge of the duties of the office; and for this reason, also, 
the members.of the bar should not oppose any proper ap- 
plication for amendment, which does not go to the merits 
of the case; for, “if the profession will indulge themselves 
in the present loose practice,” they certainly should not 
take advantage of this indulgence to themselves, by using 
it to the prejudice of third persons, who may be concerned 
in the premises. This plaintiff has been in “hot pursuit” 
of his cause of action for eleven years, and “ the chase is 
not yet up.” 

There was much discussion in the argument before this 
Court, upon the question, whether the plaintiff, if he recov- 
er, will be entitled to interest upon the amount of the dam- 
ages assessed. We have given the subject much conside- 
ration, and it may be as well to express our present im- 
pression, without, of course, meaning to decide the ques- 
tion definitely ; for that we are not at liberty todo The 
penal bond, upon which the original judgment was render- 
ed, was not sent as a part of the case, and it is not before 
us, so that we can judicially know its contents. -When 
there is a penal bond for the payment of money. interest 
may be recovered upon the sum really due, up to the time 
of payment, even alter judgment ; that is provided fer by 
the Statute of Ann, Rev. Stat., ch. 31, sec. 106, 107. But 
if the condition is, for the performance of some collateral 
act, as to execute a mortgage or deed of trust, as addition. 
al security for the payment of money, interest cannot be 
ré¢overed upon the damages assessed, for that is regula- 
ted by the Statute 8 and 9 Will., Rev. Stat., ch. 31, sec. 63, 
by which it is provided, “If by reason of any execution 
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executed, the plaintiff shall be fully paid all such damages 
so to be assessed, with his costs of suit and all reasonable 
charges and expenses for executing said execution. the 
body, lands and goods shall be forthwith discharged from 
said execution.” It may be well to add that in reversing 
the judgment, the only poirt left open is upon the plea of 
“ nul tiel record,” and the verdict is not disturbed upon the 
other issues. 


Peer Curiam. Judgment reversed. 


DEN ON DEMISE OF JOHN J. GRANDY vs. MARTHA BAILEY. 


A widow, continuing in possession of land, is estopped to deny the title de- 
rived under her husband's deed. 

One may be equally estopped, as to two adverse claimants, so as to be con- 
cluded when sued by either. 

Thus where a widow in possession claiming dower was estopped by deed 
given by her husband. she cannot remeve the estoppel and defeat the bar- 
gainee, by giving up her possession to one claiming under a fi. fa. prior to 
the dee?, and then immediately resuming the possession under him. 

The cases of Buffalow vy Newsom,1 Dev. 208, ard Williams vy Bennett, 4 
Ire. 122, cited and appr--ved, and the case of Jurdan v March, 9 Ire. 231, 
commented on and approved. 


Appeal from the Superior Court of Law of Pasquotank 
County, at the Fall Term, 1851, his Honor, Judge Serriz 
presiding. 
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Grandy vr. Bailey. 


John Bailey was seized in fee of the premises, and, on 
the Zh day of January, 1843, he conveyed them by deed 
of bargain and sale to Reuben Overman, one of the lessors 
of the plaintiff, upon trast to sell, and with the,proceeds pay 
certain debts. Bailey continned ‘in possession, with the 
consent of Overman, until his death in 1850: and the de- 
fendant who is his widow, continued in possession after- 
wards, and, in December, 1550, she filed a petition against 
the heirs of her late husband for dower in the premises, and 
jt was adjudged and la:d off to her, and the report confirm- 
ed the first Monday in March, 1551. On the 5th of March, 
1851, Overman sold and conveyed the pretises to John J. 
Grandy, the other lessor of the plaintiff, and, upon the de- 
fendaut’s refusing to let him into possession, this action 
was brought on the 9th of April following. 

On the part of the defendant, evidence was offered, that 
a judgment was obtained by John C. Ebringhaus against 
John Baiiy, in March, 1830, and a fieri facias was then 
issued thereon, and levied on the premises, and that writs 
of venditignt exponas issued thereon regularly, until the 
premises were sold under one of them, in March, 1844, to 
the said Ehringhaus, who took a deed from the Sheriff — 
And the defendant offered further to prove by one Math- 
ews, that a public road ran through the premises, near to 
the house in which the defendant dwelt, and that, on the 
28th of March, 1850, he, as agent for Ehringhaus, went to 
the premises, and that the defendant locked the door of the 
house, and brought the key out to the road, where he was, 
and then delivered’it to him, saying, she surrendered up 
the possession of the premises to him. as the agent of Eh- 
ringhaus, and that then he re-delivered the key to her, and 
told her to keep possession as tenant of his principal, and 
she went back into the house. 

The counsel for the plaintiff objected to receiving the 
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evidence on the greund, that the defendant was estopped to 
show the title out of her late husband. But the Coug ad- 
mitied it, and thereupon told the Jury, that, if they believ- 
ed the facts deposed to by Mathews, the plaintiff could not 
recover. The defendant had a verdict aud judgment, and 
the plaintiff appealed. 


Smith, for the plaintiff. 
Heath and Ekringhaus, for the defendant. 


Rurrin, C. J. The cases of Buferlow v Newson, 1 Dev. 
208, and Williams v Bennett, 4 Ire. 122, establish, that a 
widow, continuing in possession, Is estopped to deny the 
title derived under her husband’s deed. So that the ques- 
- tion is, wheiher she was discharged from that estoppel by 
what passed between her and Ehringhaus. ‘The Court is 
of opinion that she was not. It was argued that she was 
equally estopped, as between herself and each of the other 
parties, and, therefore, must be at liberty to rely on the bet- 
ter title. But that does not follow. Fur, one may be equal- 
ly estopped as to two adverse claimants, so as to be couclu- 
ded, when sued by either: as if a tenant of A take a lease 
from B; so, it would seem, it must be also upon the modern 
rule, which is called an estoppel, but is founded on the ne- 
cessity of enforcing geod faith on the part of one in pos- 
session under another’s title, and has been applied in favor 
of a person claiming under a Sheriff’s sale or deed of trust, 
against the debtor in execution, or the maker of the deed, 
and those subsequently claiming under him. If there be 
adverse claimants under different Sheriff’s sales or convey- 
ances, good faith requires the party, and his heirs or wid- 
ow, to stand indiffereut between them, and not to defend 
the possession kept by them under an arrangement with 
either ot the parties. Suppose, for example, that one pur- 
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chases under execution against A, and the other claims un- 
der @ prior deed, that was frauduleut against creditors, cer- 
tainly, in a suit by the latter against A, he could not pre- 
tect his possession by alleging his own fraud, and that, in 
consequence thereof, the purchaser from the Sheriff had 
the better title, and he had agreed to hold under him. That 
is a controversy, which, in good faith, he ought to leave 
exclusively to those claimants.—Standing in the reiation he 
bears to both of them, he ought not to make himself a party 
to it: because he cannot do so, without, in some degree, de- 
priving one or the other of the absolute right he has to 
claim tiie possession, as against him. It was, however, con- 
tended at the bar, that the case of Jordan v Marsh, 9 Ired. 
231, is to the contrary. But the case was not intended to 
impeach the general rule, and it was so stated by the Court. 
On the contrary, the circumstances there were very special, 
and authorised the exception then made. One of the pur- 
chasers at Sherifl’s sale had recovered in ejectment, and no 
imputation of fraud therein was made: Aud he was on the 
eve of taking actual possession under a writ of haberi fa- 
cias, when the tenant took a lease from him. The Court 
was of opinion, that if the tenant had ben actually put out 
of possession by the Sheriff, and had afterwards entered 
under a new lease, he might have defended such new pos- 
session, under the title of his landlord, against a subsequent 
ejectment by the other purchaser from the Sheriff; and, 
therefore, it was heid, that he might take a lease from him, 
who had recovered in the ejectment, without an acinal evic- 
tion on a writ of possession—the Court saying, “for what 
end should he be required to go through the useless form 
of being put out of possession, merely to be at the trouble 
of going back again” The decision proceeded on the 
manifest bona fides of the transaction, following the deter- 
mination of the question of title in the ejectment, by which 
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means the writ of possession was but a formality. It was, 
therefore, a peculiar case, and is not applicable to the pre- 
sent; for this defendant as manifestly resorted to a contri- 
vance for changing her relation to the lessors of the plain- 
tiff, without any actual change of her possession. The 
trustees’ sale had just been made, and her own dower just 
assigned, and the conclusion is irresistible, that she went 
through the pretence of giving up the possession, without 
actually doing so, for the sake of defeating the purchaser 
from the trustee, by defending her o!d possession under 
color of Ehringhaus’ claim. It was surely erroneous to as- 
sume, that the transaction was bona fide, and tantamount 
to an actual departure from the premises, and then getting 
a new possession under a bona fide lease. 


Per Curiam. Judgment reversed, and venire de neve. 


DEN ON DEMISE OF H.G. SPRUILL § AL. vs. J. LEARY § AL. 


Where A, who had a fee simple, defeasible in the event of his dying without 
issue living at his death, conveyed the land in fee with general warranty 
to B, and afterwards died without issue, Held, that the collateral warran- 
ty barred his heirs and those claiming under him. 

The case Flynn v Wiltiams, 1 Ire. 509, cited and approved. 


Appeal from the Superior Court of Law of Washington 
County, at the Fall Term, 1851, his Honor Judge Serrie 
presiding. 

, 29 
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James Jones was seized in fee of a tract of land, of 
which the premises were part, and in 1815, he devised it 
to his sons James, Jesse, Thomas, William and Friley, and 
their heirs, equally to be divided between them; “and if 
at the death of either or any of my said sons, they should 
leave no surviving issue, my will is, that the survivors or 
survivor of my said sons shall inherit the deceased child 
or children’s part of the land.” The sons entered, and one 
of them, Jesse, died in 1820, without having been married. 
In 1824, the other four united in a petition for partition, 
which was decreed and made ; and thereby the premises 
described in the declaration, were allotted to the son Wil- 
liam, as his share, and he entered therein, and on the 22d 
of December, 1825, he sold the same to Robert Blount, and 
conveyed them by a deed of bargain and sale, with a cov- 
enant of general warranty for himself and his heirs. 
Blount entered, and he and those claiming under him, in- 
cluding the lessor of the plaintiff, had a continued posses- 
sion up to a short period before the commencement of this 
suit in Mirch, 1851, when the defendant, Leary, took pos- 
session uader Janes, Thomas and Friley Jones, who cliim- 
ed the premises upon the death of William Jones, in 1849, 
without leaving issue surviving. Upon those facts, stated 
in a case agreed, judgment was rendered pro forma in the 
Superior Court, for the plaintiff, and the defendant appeal- 
ed. 


Winston, Jr., for the plaintiff. 
Moore and Heath, for the defendant. 


Rorrin, C.J. Without reference to any other point, 
that night be made on the case, it is sufficient to say, that 
the collateral warranty of William Jones, descending on 
his brothers, who were his heirs, bars them; Flynn v Wil- 
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liams, 1 Ire. 509. It is an artificial and hard rule, the prac- 
tical operation of which, at this day, is to enable one man 
to sell another’s land without compensation, directly or 
‘indirectly ; which is not agreeable to the reason and jus- 
tice of modern law. But it is nevertheless the law, be- 
cause it was undoubtedly so anciently, and the legislature 
has not seen fit to alter it. For, it is not within the Stat- 
ute of Anne, Rev. Stat. ch. 43, sec. 8; and, as far as is 
seen at present, it is the only instance under our law which 
is not within that act. For, as estates tail under the act 
of 1784, eo instanti, the tenant becomes seized, are turned 
into fees absoiute, the conveyance of the tenant passes that 
estate and the land, and consequently a warranty is useless. 
But the present case is not within the Statute of Anne, be- 
cause William Jones was not simply tenant for life, nor en- 
titled to the bare right“to the inheritance, but had the fee 
simple in possession at the time he entered into the war- 
ranty. It is true, his fee was defeasible by way of condi- 
tional limitation, upon his dying without leaving surviving 
issue. But it was not the less the fée, and he was not lia- 
ble for waste or for forfeiture by making a conveyance of 
the fee. He had an estate to him and his heirs in posses- 
sion, with an executory devise over in fee; and conse- 
quently his warranty is not one of those made void by the 
act, as the warranty of an ances or, who had no estate of 
inheritance in possession of the land. 


Per Curiam. Judgment affirmed. 
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DENNIS GRADY vs. THOMAS THREADGILL AND AL. 


In a forthcoming bond, it is not necessary to nsert the wames of the parties, 
at whose instance the executions, levied en the property, have issued. 

The obligors in a forthcoming bond are not discharged, because the return 
day of the executions levied is before the day, on which, by the terms of 
the condition, the property was to be delivered, though no new executi 

No form is prescribed by our Act of Assembly for a forthcoming bond, and a 
condition that the property shail be forthcoming, or de delivered at the time 
and place of sale, is sufficient. 

To enable a plaintiff to maintain an action on a forthcoming bond, it is not ne- 
cessary for him to have paid the amount of the executions to the plaintiffs 
therein. 

The omission to deliver to the surety in the forthcoming bond a descriptive list 
of the property levied on, does not render the bond void. It is a privilege 
of the surety, and he may waive, or not reqftire it, if he thinks proper. 


Appeal from the Superior Court of Law of Anson 
County, at the Fall Term, 1851, his Honor Judge Bartey 
presiding. 

This was an action of debt on a forthcoming bond, and 
on oyer prayed and had, the defendants pleaded general 
issue, illegal consideration, and that the bond was not taken 
according to law, and therefore void. A copy of the bond, 
marked A, accompanies and forms a part of this case. 

The defendant did rot produce the negroes mentioned 
in the bond, on the day mentioned in the bond, or after- 
wards, and the plaintiff, who was a constable, in support of 
the breaches alleged and in proof of damages, offered in ev- 
idence several judgments and executions obtained before a 
Justice of the Peace, levied on the slaves mentioned in the 
bond, none of which judgments and executions, except two, 
were particularly named in the bond ; but it was insisted, 
on the part of the plaintiff, that the word “others” in the 
bond allowed him to introduce them. This was objected 
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to by the defendants, but allowed by the Court. It was 
further objected by the defendants that none of these pa- 
pers could be offered in evidence, without further proof of 
their having been in the plaintiff’s hands at the time of the 
execution of the bond, than the plaintiff's own return 
upon each execution, that he had levied upon the three ne- 
groes mentioned in the bond, and his possession of the pa- 
pers at trial, except as to those mentioned by name in the 
bond, and that as to any others, there must be other proof 
of their having been /evied on the negroes besides the plain- 
tiff’s own return. It was further objected that the return 
day of some of these executions was before the 10th day of 
July, 1848, when, according to the terms of the bond the 
negroes were to be delivered, and there was no evidence 
that the said executions had ever been returned or renewed, 
and renewed after the Ist of July. And it in fact appear- 
ed, that some of these executions bore date on the Ist day 
of April, and some of them on the 8th, and that they never 
-were renewed or returned by the plaintiff or any other offi- 
cer, before any Justice of the Peace. 

It was further objected on the part of the defendants, 
that the condition of the bond was not conformable to the 
act of Assembly, and was therefore, according to the decis- 
ion of the Supreme Court in Denson v Sledge, void, and 
could not, therefore, be enforced. It was further objected, 
that the plaintiff could not maintain an action of debt on 
this bond and recover, withaut proof that he had actually 
paid the money to the plaintiff in the executions, or been 
otherwise actually damaged before bringing his action. It 
was further objected, that the plaintiff could not recover as 
he had not proceeded according to act of Assembly, by 
furnishing a list to the securities under his hand and seal 
of the property levied on. But all these objections were 
overruled by the Court. The defendant then offered to 
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prove, that the same negroes were levied on and sold by 
the sheriff of the county, under executions of a teste ante- 
rior to the plaintiff’s levy, in mitigation of damages, which 
was objected to by the plaintiff and excluded by the Court. 
A verdict and judgment having been rendered for the plain- 
tiff, the defendant appealed. 


(Copy of Bond A, referred to in the case.) 
“STATE OF NORTH CAROLINA, 


Anson Counry. 


“ Know all men by these presents, that we, Thomas H. 
shag as go and George Allen, ail of the county of Anson, 
are held and firmly bound unto Dennis Grady, Constable 
of our said county, in the sum of fifteen bundred dollars 
(1500) current money of this State, to the whole pay- 
ment of which well and truly to be made and done, we bind 
ourselves, our heirs, executors, and administrators, jointly 
and severally, firmly by these presents. Sealed with our 
seals, and dated this the 10th day of June, 1848. 

“The condition of the above obligation is such, that 
whereas the said Dennis Grady, Constable, hath levied ex- 
ecutions at the instance of John Smith and son, Wilkins 
& Leak, Jacob Hubbard and others, on certain property, 
consisting of three negro slaves, named Moses, Watt and 
Adeline, and which said property, at the request of said 
Thomas Threadgiil, is left in his own care and possession, 
until the same shall be sold. Now, if the said Thomas 
Threadgill shall well and truly deliver the said property 
herein before mentioned, to the said Dennis Grady, Con- 
stable, at the Court House in Wadesboro’, on or before the 
10th day of July next without damage or further hindrance, 
then this obligation to be void, otherwise to remain in full 
force and virtue. 

THOS. H. THREADGILL, (Seal.) 
G. ALLEN, (Seal ) 
“ Signed, sealed, and delivered 
in presence of W. Allen.” 
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Winston, for the plaintiff. 
Strange, for the defendants. 


Pearson, J. As the bond was taken at the instance of 
the defendants, it would be a matter of regret if, by reason 
of any defect or technical objection, it should fail to answer 
the purpose of protecting the plaintiff. None of the many 
exceptions, however, are tenable. 

Ist. We are satisfied, that, by a proper construction, 
the word “others” was used in the sense of other persons, 
at whose instance executions were levied, aud not in the 
sense that “ Jacob Hubbard and others” are plaintifis in a 
single execution, for, to say nothing of the rule, that words 
are to be taken most strongly against the obligors, as the 
words are used by them, this restricted sense would make 
only their judgments, each within the jurisdiction of a 
single Justice ; and yet, their negroes were levied on, and 
the penalty of the bond is $1500; which would make an 
inconsistency on the face of the bond. But further, the 
Statute does not require the executions to be particularly 
named and set forth in the bond—it is mere matter of re- 
cital, and, although the obligors may reasonably insist 
upon having the executions there set out, it is only asa 
precaution against the fraud of the officers, and because it 
will operate as a restriction of their liability ; but, like a re- 
cital in a Sheriff’s deed, it is not of “ the essence,” and the 
omission to insert them does not impair the legal effect and 
validity of the instrument. 

2d. The return of the plaintiff was proper evidence as 
to the executions, that were in his hands and had been lev- 
ied by him, at the date of the forthcoming bond. A con- 
stable, like a Sheriff, is a sworn officer, and his return is 
prima facie evidence, and is taken to be true, until dis- 


proved. 








SUPREME COURT. 





Grady v. Threadgill. 





3d. Personal property is vested by the levy, in a consta- 
ble or sheriff, for the purposes of the execution, and he has 
a right to go on and sell, after the return day, without any 
other writ. So, the fact, that the return day of several of 
the executions happened to be before the day on which, by 
the terms of the condition, the property was to be deliver- 
ed, and it did not appear that new executions were taken 
out, could not have the effect of discharging the obligors ; 
for the plaintiff had made himself liable to the creditors by 
his levy, and the property thereby vested in him, and gave 
him a right to require, that the defendants should deliver 
his property to him, and leave it forthcoming at the time 


agreed on. 
Ath. The condition of the bond does conform to the Act 


of Assembly. No “form” is given in the Act, and our 
interpretation of it is, that the condition should be for the 
forthcoming of the property at the time and place of sale. 


Mr. Strange says, the words, “to answer the said. execu- 
tions,” ought to have been added, so as to give the obligors 
the right to pay up the executions prior to the day of sale, 
and thereby save the condition of the bond. We appre- 
hend a satisfaction of the executions would have precisely 
the same legal effect, whether these words are added or 
not; this conclusion is confirmed by the fact,.that they 
are not used in the Act of 1844, and the condition, as ex- 
pressed twice in that Statute, is simply for the forthcoming 
of the property on the day of sale, 

5th. To enable the plaintiff to maintain this action, it 
was not necessary for him to have paid the amount of the 
executions to the plaintiff therein. Officers would not be 
disposed to take forthcoming bonds, if, upon default of the 
obligors, there was no right of action for damages, until 
the amount of the execution had been satisfied by the obli- 
gors. ‘The taking of these bonds was not compulsory, and 
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such a construction would make it unreasonable to ex- 
pect any officer ever to take one, and the policy of the Sta- 
tute, which was to induce officers to take them for the con 
venience of debtors, would have been completely frus- 
trated. 

In pursuance of this policy, in 1822, an Act amending 
the Act of 1807, was passed, which provided a summary 
remedy on these bonds, at the next term of the County 
Court, on motion, for all such damages, as the officer had 
sustained, or be “ judged liable to sustain.” 

This remedy is cumulative, and no reason can be con- 
jectured, why the officer may not recover in an action of 
debt, upon the same proof that will enable him to recover 
on motion. 

6th. The Act of 1844 makes it the duty of the officer 
to furnish the security with a list of the property letied on. 
This does not seem to be made, or intended to be, a condi- 
tion precedent to the execution of the bond, so that the 
omission to do it, would not make the bond void, and of no 
effect. We have given to the Statute much consideration, 
and have come to the conclusion that the meaning is sim- 
ply to confer upon the security the right to require the of- 
ficer to give him such a list, “duly attested under his hand 
and seal,” with the intent, that the property should thereb 
be deemed in the custody of the security, as the bailee of 
the officer, so as to enable him to prevent other officers 
from levying on it, and taking it away. ‘This right the 
security may, of course, waive; and, if he does not see 
proper to require such a list to be furnished to him, he 
cannot afterwards take advantage of his own fully, as a 
ground on which to avoid his deed, 

Our conclusion in regard to the construction of this Stas 
tute, is fortified by considering the mischief, which it was 


the object of the Statute to remedy. It had been decided 
30 
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that, when the property was left in the possession of the 
debtor, another officer might make a levy and take it away, 
whereby the security on the forthcoming bond was unable 
to deliver the property, and was fixed with the damages. 
Of course, it became difficult to procure securities upon a 
forthcoming bond ; and therefore, the legislature, carrying 
out the same benevolent policy of the Act of 1822, indu- 
cing officers to take such bonds for the purpose of inducing 
others to become ‘security: provided that the security 
should have a right to require the officer to give him a list 
of the property under his hand and seal, which would pro- 
tect it against other officers, except that they might put 
their levies “ on the backs” of the former levies. 

7th. The fact that the negroes were afterwards levied 
on and sold by the Sheriff, under executions of a teste an- 
terior te the plaintiff’s levy, has no tendency to mitigate 
the damages. “The teste anterior to the plaintiff’s levy” 
did not relieve him from liability to the creditors in whose 
favor he held the executions, which he had levied upon the 
negroes, and under which he had the right, and it was his 
duty, to hold them, even against the Sheriff, with executions 
of prior teste. 

This is his ground of complaint: “at your request, | did 
not take the negroes into my possession and keep them, as 
I had a right, and as in duty to the creditors, whose execu- 
tions I had levied, 1 was bound te do. If I had done so, 
the Sheritf had no power to touch them : they are not forth- 
coming, according to the condition of your bond, upon 
whoin shall the luss lie?” 


Par Curiam. | Judgment affirmed. 
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THOMAS FAUCET ve. PETER ADAMS 
Where a debtor, who is isiprisoed at the instance of his erediter, hes no-prop- 
erty io this State, out of which the prison fees and provisions aed his.eup> 
port can be satisfied, notwithetandmg he may have suffi¢ient in apother 
State, the jailor has a ght to.regover the amount from the creditor, under 


‘the Rev. Stat. ch. 58 sec. 6, making him responsible, “¢ sie prague Fe 
wiidble to‘discharge them.” Rermx, C. J. dissent. | 


Appeal from the Superior Court of Law of Orangeé'Coun: 
. ty, at the Pall ‘Term 1851, his’) Honor hidge Butts q pee 
siding. 7 

The case, as agréed upon, is in the ‘words and | rie 
following, to wit: Thomas Faucett vs. Peter Adams; &e:' 

‘In this’ case the following facts are agreed upon by thé 
parties: that one Fleming was committéd if due ¢outse of 
Law, as a debtor in Execution, at the ‘instance of Boak 
Adams, to the custody of James €. Turrentine, as Sheriff 

of Orange County, and he delivered the said Fleming tothe 
plaintiff Faucett, the jailor of said County, the 26th of Nos 
vember 1839, and he ‘remained in’ close’ prison, wntil thé 
hight of the Ist of November 1844, wher he made his ‘es 
cape by his own act, assisted by some one froni the outside 
of the prison, by cutting through the iron bars of the Win 
dow, but without the knowledge, or corisent, or actual neg- 
figence of the plaintiff. In order to ptovide for the legal 
charges, and expenses of the jailor for keeping ot maintain 
ing the said Fleming, as a prisoner, under , the said com, 
mitment after the first twenty days, an obligation, a copy 
of which marked: A. is hereunto’ atinexéd, was taken ‘by 
thé: plaintiff from the said Boaz Adams. Said Fleming fil- 
ed his petition for a discharge under the act of 1798, which 
was heard if prison on the 20th of: Decertber 1839, and 
the prayer of the. petition was refused; and he ae 
ed to remain in prison. 

The jadgment of the said Boas J Adams against Fleming, 
ender which he was committed as aforesaid, was obtoined 
at May Term, 1839, of Orage County Court. It: iv far- 
ther agreed, that the negroes and other property of Flein- 
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ing aforesaid were then sufficient to pay off the plaintil.—- 
Said judgment was carried to the western district of Ten- 
hessee, in the fall of 1838, or as early as the Ist of March 
1839, and taken from thence to” Texas, in the Fall of 1839, 
that the said negroes were in the possession of Fleming's 
children, as divided amongst them last year (June 
1850). by commissioners appointed for that purpose. A 
judgment was obtained by the plaintiff against Fleming, 
at, May Term 1844, of Orange County Court, for five hun- 
dred and nineteen dollars and sixty cents, being the priv 
son fees, due up to, the issuing of the writ in that case, and 
execution of fi. fa. issued thereon to the county of said 
Fleming’s residence, and was returned, “no property was 
to be found,” Faucett’s account in jail till the escape. He 
acted as jailor. In the present case a verdict has. been ren- 
dered for the plaintiff, subject to the opinion of the Court, 
upon the facts above stated. If the Court should be of opin- 
with the plaintiff, judgment is to be given in accordance 
with the verdict; if otherwise, judgment of non suit is to 
be entered. 
The following is a copy of the bond referred to: 


We promise to pay to Thomas Faucett, jailor, &c., all 
such prison fees and charges as he ma by law be entitled 
to by reason of the imprisonment of Mordecai Fleming in 
the public jail of Orange, at the instance of Boaz Adams. 

In witness whereof, we have hereunto set our hands and 
seals, this 20th Dec. 1839. B. ADAMS, (Seak.). : 

P. ADAMS, (Seal.) 


Test. Joun A. Gitmex. 

Norwood, and J. H. Bryan for the plaintiff. 

Gilmer» for the defendant. 

Pearsox, J. By the Revised Statute, ch. 105, sec. 37, 
jailors are allowed for finding each prisoner food, &c., 
thirty cents perday. By ch. 38, sec. 6, * whenever a debt- 
or shall be actually confined within the walls of a prison, 
it shall be the duty of the jailor to furnish said prisoner 
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with necessary food, during his confinement, should he'te- 

quire the same, and the jailor shall be authorised to demand 
the same fees therefor, as are allowed by law, for keeping 
other prisoners, and may, if the prisoner be unable to dis- 
charge them, recover ths same from the party at ‘whose 
instance such debtor was confined in jail. And when'the 
debtor shall have remained in jail for the space of twenty 
days, it shall be lawful and sufficient fur the sheriff or jail- 
or, to give notice thereof, and to demand security of ‘him 
for the prison fees, that may arise after the expiration of 
twenty days; and if he shall fail to give such security, 
then to discharge such debtor out of custody.” It was ar: 
gued by Mr. Bryan with much force, that, as the jailor is 
required to furnish food daily, and is: allowed thirty cents 
per day, by a proper construction of the Statute, he has a 
right to require the creditor, who has given security tor 
the prison fees, to pay up from day to day, or that, proper- 
ly, the bond which he gives, should be on condition to pay 
the prison fees, at such times as the parties may agree on, 
say, at the end of each week, or month, or six months ; for 
it is unreasonable that there should be no right to require 
payment, until the expiration of the imprisonment, as that 
might last for many years, even until the death of the pris- 
oner, during which time many jailors have gone out of of- 
fice, and certainly. whoever was jailor would find it incon- 
yenient to advance money out of his own pocket, in dis- 
charge of a duty, required of him by law, if the time of re- 
payment was indefinite. We are inclined to adopt this 
construction, but will not do so, definitively, as we prefer 
‘to put the decision on another point. Again it is said, by 
giving the security, the defendant concluded the question 
as to the debtor’s ability to pay the prison fees, for he was 
not bound to do so, except upon the supposition of- the 
debtor's inability ; and after acting upon that supposition, 
whereby he took from the jailor the right to discharge the 
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debtor out. of custody, and in that way. relieving himself 
from the burden of his support, it is not consistent with 
fair, dealing, afterwards to turn round and say, he was 
able to pay the prisow fees, and I will not be bound by my 
obligation ; because if he intended to make that issue, he 
ought to. have done so, whereby he refusing to give the 
bond, the jailor could have discharged the debtor, “by ta- 
king,the responsibility.” There is some force in this view 
of the question also, but we pass it by. 

What is the meaning of the words, “ if the person is. wns 
able to discharge the prison fees?” We think the true 
construction is, if he has no property or friends within the 
State, out.of which the money can be collected by any 
process, which our Courts of Law or of Equity have pow. 
erto issue. But in the present case, the debior had no 
property or friends within this State, out of which be could 


have raised the amount,even if he had been disposed so, te 
do. 


It is true, there were certain slaves which the debtor had 
caused to be run off to Texas, and possibly the plaintiff, by 
instituting proper proceedings in ‘l'exas, might have been 
able to cullect the amouut of the prison fees. “But it is 
certain it would have cost him ten times the amount, and 
it is also certain, that, to require a jailer to support a debt- 
or, at his own expense, or to follow his property to Texas, 
California, or China, would be a most unreasonable impe- 
sition upon the public officer ; and we think the legislature 
hever intended it. If the jailor cannot force him to pay by 
-any process of any of our Courts, because he has notinng, 
Withiv the jurisdiction of this State, then, in the language 
of the Statute, he is “ unable to pay.” 

The question, whether a jailor would forfeit his right to 
be paid his fees, if he opeyed the door and Jet the prisoner 
Wulk out, is not presented by this case, for it is agreed 
there was no actual negligence on the part of the planitiff. 

Of this opinion was Nasu, J. Rurriy, C. J. dissented 


Per Curiam, Judgment affirmed. 





